IN THE UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF KANSAS
CST INDUSTRIES, INC,,
Plaintiff,
V. Case No. 04-2334-JWL
JAMESR. RANDALL and,
ALL STATE TANK

MANUFACTURING, L.L.C,,

Defendant.

MEMORANDUM AND ORDER

Fantiff CST Indudtries filed this action in state court against defendants James Randall
and All State Tank Manufacturing (“All State”).  Plaintiff asserts clams of breach of contract,
violation of the Uniform Trade Secrets Act, and Tortious Interference with Contract. All State
removed the action to this court pursuant to 28 U.S.C. 88 1332, 1441, and 1446. The matter
is presently before the court on plaintiff’s motion to remand (Doc. #5).

As st forth more fuly below, the court grants plantiff’s motion to remand. Because
the notice of remova was filed more than thirty days, indeed more than eeven months, after
the initial service and there is no “other paper” that made All State aware that the case was
removable to federa court, All State’s motion to remove is untimely.

Also, the court grants plantiff's request for attorney’s fees and expenses upon
condderation of an dfidavit by plaintiff regarding the amount requested and any response by

All State.




BACKGROUND

Pantff is a Kansas corporation with its principd place of busness located in
Wyandotte County, Kansas.! All State is an Oklahoma corporation with its principa place of
business in Grove, Oklahoma. Mr. Randdl at al pertinent times resided in Portland, Oregon
and was a citizen of Oregon.

Plantiff is a manufacturer of bolted and factory welded storage tanks for the municipd,
indugrid and agricdtural markets who sdls its products and services throughout the Untied
States.  Haintiff clams that the types of storage tanks it manufactures offer a competitive
advantage over other storage options such as field-welded tanks, concrete or underground tanks
because plantff's tanks are constructed above ground, meking them easier to build, less
expendve and not subject to the environmentd problems associated with on gSte congtruction.

On May 21, 2000, Mr. Randdl entered into an employment reationship with plaintiff,
and a that tme he dgned an employee confidentidity agreement.  The confidentidity
agreement  prohibited Mr. Randdl from udng directly or indirectly, or discdloang or
disaminding to any other person or entity dl confidentid information, including customer
or supplier information, and from interfering with, digupting or attempting to interfere with
or disupt reationships between plantiff and any person or entity tha was a customer or

prospective customer of plantff a any time during the term of his employment by plantiff.

1 Consggent with the standard governing this motion, dl factud disputes are resolved
in favor of the non-removing party. Montano v. Allstate Indem., 211 F.3d 1278, 2000 WL
525592, at *1-2 (10th Cir. April 14, 2000).




The confidentidity agreement aso prohibited Mr. Randdl from directly or indirectly, ether
individudly or in concert with any other person or entity, engaging in any activity, sde or other
transaction which is compstitive in any manner with business conducted by plaintiff for two
years fdollowing his voluntary termination from plantiff. Also in the two years following
termingtion, Mr. Randdl was prohibited from contacting, soliciting or responding to any
person or entity for the purpose of sdling to such person or entity any tank which is sted,
glass, danless steel, bolted or welded, whether the person or entity is one to whom he sold
atank previoudy or with whom he had contact but did not consummate asde.

Mr. Randdl voluntarily terminated his employment with plaintiff on October 1, 2001.
On August 1, 2003, plantff filed its Verified Petition in the Digrict Court of Wyandotte
County, Kansas upon information and belief that Mr. Randdl was working for All Stae, a
competitor of plantiff, in the capacity of assging with product pricing and bid proposds,
marketing All State's products and services, and solidting cusomers for All State.  Pantiff
dleged breach of contract and violation of the Uniform Trade Secrets Act againg Mr. Randdl.
Pantff aleged tortious interference with contract aganst All State.  Also, plantiff sought
inunctive relief agangt Mr. Randdl and All State. In its Veified Petition, plantiff did not
state whether its damages were in excess of or less than $75,000, ingtead dtating that “damages
as may be proven in this case” Mr. Randal and All State received service of the Petition and
Summons on August 19, 2003 by persona service.

On June 30, 2004, All State filed a Request for Statement of Damages pursuant to

Kansas Supreme Court Rule 118. PHaintiff replied on July 13, 2004, dating that “it is
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impossble for it to respond to such request without receiving the responses to discovery
sought to be compdled” All State dso issued a Depostion Notice Duces Tecum for
plantiff's corporate designee to tedify regarding damages a a depostion scheduled for July
8, 2004. Pantiff refused to produce a witness claming the cutoff date for discovery had
passed as of February 4, 2004.

On dly 19, 2004, All State filed a notice of removd daming that plantiff's July 13,
2003 response to the Request for Statement of Dameges and plaintiff's refusa to provide a
corporate desgnee for the Juy 8, 2004 depostion condituted “other paper” from which All
State determined that the case was removable. Haintiff filed a timey motion to remand the

case to the Didtrict Court of Wyandotte County on July 29, 2004.




STANDARD FOR REMOVAL

Under the removad datute, “any civil action brought in a State court of which the didtrict
courts of the United States have origind jurisdiction, may be removed by the defendant or the
defendants, to the didrict court of the United States ....” 28 U.S.C. § 1441(a). Because federal
courts are courts of limited jurisdiction, there is a presumption against the existence of federd
juridiction. Basso v. Utah Power & Light Co., 495 F.2d 906, 909 (10th Cir. 1974). Removal
satutes, therefore, are drictly construed and any doubt resolved in favor of remand.  Martin
v. Franklin Capital Corp., 251 F.3d 1284, 1289 90 (10th Cir. 2001); Fajen v. Foundation
Reserve Ins. Co., Inc., 683 F.2d 331, 333 (10th Cir. 1982). The burden is on the party
requesting remova to establish that the Court has jurisdiction. Laughlin v. Kmart Corp., 50
F.3d 871, 873 (10th Cir. 1995), cert. denied, 516 U.S. 863 (1995). Although the Tenth
Circuit has not expressly adopted a standard, it has stated a a minimum that defendants on
remova have to prove the jurisdictiond amount by a “preponderance of the evidence.” Martin
v. Franklin Capital Corp., 251 F.3d 1284, 1289-90 (10 Cir. 2001).

The right to remove a case to federd court is determined from dlegations set forth in
the initid pleading, “or other paper from which it may fird be ascertained that the case is one

which isor has become removable...” 28 U.S.C. § 1446(b).




Section 1446(b) provides, in relevant part:

The notice of remova of a civil action or proceeding shdl be filed within thirty

days after the receipt by the defendant, through service or otherwise, of a copy

of the initid pleading setting forth the dam for relief upon which such action

or proceeding is based...

If the case dtated by the initid pleading is not removable, a notice of remova

may be filed within thirty days after receipt by the defendant, through service or

otherwise, of a copy of an amended pleading, mation, order or other paper from

which it may first be ascertained that the case is one which is or has become

removable, except that a case may not be removed on the basis of jurisdiction

conferred by section 1332 of this titte more than one year after commencement

of the action.

“The falure to comply with these express statutory requirements for remova can farly
be sad to render the removd 'defective’ and judify a remand.” Huffman v. Saul Holdings Ltd.
Partnership, 194 F.3d 1072, 1077 (10th Cir.1999) (quoting Snhapper, Inc. v. Redan, 171 F.3d
1249, 1253 (11th Cir.1999)).

ANALYSIS

A defendant may remove any avil action brought in a state court if a federal court has
origind jurisdiction over the dam. 28 U.SC. 8§ 1441(a). A federa court has origina
juridiction over diverdty actions where the matter in controversy exceeds the sum or vdue
of $75,000. 28 U.S.C. § 1332(a). All State contends that this court has diversity jurisdiction
because plantff is a dtizen of Kansas, All State is a citizen of Oklahoma, and Mr. Randdl is
a dtizen of Oregon. Also, All State argues that the amount in controversy exceeds $75,000.
While the amount in controversy was not part of the Verified or Amended Petition, All State

Clams tha “other paper,” plantff’'s response to All State's request for a statement of damages

under Kansas Supreme Court Rule 118 and plantiff’s refusa to produce a corporate designee




for the July 8, 2004 depostion, proves by a preponderance of the evidence that plantiff's
dams exceed the amount in controversy. Plantiff responds by arguing that its response to
All State’'s Rule 118 request is not “other paper” nor was its refusa to produce a designee to
testify regarding damages, and therefore All State’ s request for remova is untimely.

Here, it is clear tha the initid pleading does not state grounds for remova since the
Veified Petition does not state whether damages were in excess ot or less than $75,000,
ingead daiming “damages as may be proven in this case” Instead, All State argues that there
is “other paper,” plantiff's response to All State's request for a statement of damages and
plantiff’s refusal to produce a witness to testify regarding damages, which made it aware that
the case was removable.

On June 30, 2004, All State filed a Request for Statement of Damages pursuant to
Kansas Supreme Court Rule 118. PHaintiff replied on July 13, 2004, dating that “it is
impossble for it to respond to such request without receiving the responses to discovery
sought to be compeled.” All State argues that plaintiff was cgpable of caculating damages,
and that plantiff's refusd to do so is a dear Statement that the amount in controversy is in
excess of $75,000.

Here, the court disagrees with All State and finds that there is no “other paper” which
made All State aware that the case was removable. While Rule 118 statements normaly
provide a method for edstablishing federd jurisdiction, or lack thereof, plaintiff’'s response to
All State’'s Rule 118 request does not provide information relevant to establishing federal

jurigdiction.  In plaintiff's reponse to All Sta€'s request for a datement of damages, plantiff




does not merdy state that “ ‘it is impossble for' Plantiff CST to provide a datement of its
dleged damages” as All State dams in its Notice of Removd. Hantiff responds by sating
that it canot respond without information requested from All State through discovery.
Paintiff's response does not give rise to any inference that the amount of its clam exceeds
$75,000. Therefore, it did not congtitute “other paper” informing All State that the case was
removable.

In support of its argument that plantff's Rule 118 response is “other paper,” defendant
cites Schwenk v. Cobra Manufacturing Co., 322 F. Supp.2d 676, 678 (E.D. Va 2004).
Schwenk is diginguishable from the facts here? The Schwenk court found that plantiff's
refusd to dipulate or admit that damages were below $75,000 when the motion for judgment
sought $74,000 was “other paper.” Id. a 680. In Schenk, the inference could be drawn that
plantiff was improperly datempting to reman in dae court by pleading an amount in
controversy below tha required for federal jurisdiction, but beng umwilling to dipulate
damages a that amount. No such inference can be drawn here where plaintiff's reason for
refusng to caculae its damages is a lack of information which plaintiff dleges is caused by

All State.

2 In Schwenk, the plaintiff would not admit that the amount in controversy was not greater than
$75,000, and in argument before the court, plantiff's counsd admitted his intention to increase
the amount in the ad damnum clause of the Motion for judgment to as much as sx million
dollars, but argued that the federal court did not have jurisdiction because the vaue of the
action was just $74,000. Id. a 678. Based on the totdity of cdrcumstances, including the
intent to amend the demand for damages, the refusal to dipulate to the amount of damages, and
the severity of plantiff's injuries, the court found that the amount in controversy was over
$75,000. Id. at 679. No such totdity of circumstances exist here.
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Also, Defendant argues that plantiff's refusd to produce a witness for the duly 8, 2004
depostion to tedtify regarding plantiff's damages is “other paper,” while dting no authority
in support of this podtion. Plantiff responds by asserting that it refused to produce a witness
since discovery closed as of February 4, 2004.

The court finds that plantiff's refusd to produce a witness on July 8, 2004 is not “other
paper.” Smilar to plantiff's dated inability to cdculate its damages, plantiff's refusd to
produce a witness was attributed to a discovery dispute® There is nothing in plaintiff's action
or refusd to act tha made All State aware that the amount in controversy exceeded $75,000.
Like plantiffs Rue 118 response, plantiff's falure to produce a witness does not constitute
“other paper.” See Russell v. Home State Mutual Ins. Co., 244 F. Supp.2d 669, 672 (E.D. La.
2003) (“Paintiff's failure to act or respond cannot have the effect of transforming defense
counsel’ s letter into “other paper.”).

The court, therefore, finds that plantiff's motion to remand must be granted. Since
there is no “other paper” that made All State aware that the amount in controversy exceeded
$75,000, All State's remova of the case was untimely, coming more than 30 days dfter the
savice of plantiff’ sinitid pleading, the Verified Petition. See 28 U.S.C. § 1446(b).

Before doing so, the court addresses one find issue-plaintiff's request for an award of

atorneys fees and costs associated with obtaining the remand order. See 28 U.S.C. § 1447(c)

3 1t is worth noting that the defendant did not take steps in the state court to seek the
judge's intervention to compel either a response to the Rule 118 request or the production of
awitness,




("An order remanding may require payment of just costs and any actua expenses, induding
atorney fees, incurred as a result of the remova."”). In deciding whether to award costs under
8 1447(c), the key factor to consder is the propriety of defendants removal. The digtrict court
does not have to find that the state court action has been removed in bad faith as a prerequisite
to awarding attorneys fees and costs under 8 1447(c). Excell, Inc. v. Serling Boiler & Mech.,
Inc., 106 F.3d 318, 322 (10th Cir. 1997) (citation omitted) (citing Daleske v. Fairfield Cmtys,
Inc., 17 F.3d 321, 324 (10th Cir. 1994)). The didrict court has “wide discretion” in this matter.
Daleske, 17 F.3d at 325. The court agrees that such an award should be made here.* Paintiff,
however, did not file an afidavit in support of an anount for fees and expenses. Hantiff will
have until October 18, 2004 in which to submit a supporting affidavit. All State shdl have until

November 1, 2004 to file any objections.

4 All Sate, in its response to plaintiff’s motion to remand, does not argue that the court
should not grant attorney’ s fees or expenses.
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IT IS THEREFORE ORDERED BY THE COURT that plaintiff's motion to remand
(Doc. #5) is granted and upon consideration of the dfidavit by plantff regarding the amount
requested and any response by defendants, the court will make a further order regarding
payment of reasonable expenses and fees associated with obtaning the remand order. The case
is remanded to the Didrict Court of Wyandotte County, Kansas. A certified copy of this order

of remand shdl be mailed by the clerk to the clerk of the state court.

IT 1SSO ORDERED this6th day of October, 2004.

g/ John W. Lungstrum
John W. Lungstrum
United States Digtrict Judge
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