IN THE UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF KANSAS

SOUTHWESTERN BELL
TELEPHONE, L.P,,

Plaintiff,

V. Case No. 04-2247-JWL
BRIAN MOLINE, et al.,

Defendants,

AT&T COMMUNICATIONSOF THE
SOUTHWEST, INC,,

Intervenor.

ORDER NUNC PRO TUNC
On Augus 17, 2004, the court issued an order granting plaintiff's motion for a
preliminary injunction. The court hereby attaches to this order an amended memorandum and
order that amply corrects two typographica errors gppearing on pages 13 and 30 of the order

filed on August 17, 2004.

IT ISSO ORDERED this 18th day of August, 2004.

g/ John W. Lunggrum
John W. Lungstrum
United States Digtrict Judge




IN THE UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF KANSAS

SOUTHWESTERN BELL
TELEPHONE, L.P,,
Plaintiff,
V. Case No. 04-2247-JWL
BRIAN MOLINE, ROBERT KREHBIEL,
and MICHAEL MOFFETT, in ther
official capacities ascommissioners
of the Kansas Corporation Commission,

Defendants,

AT&T COMMUNICATIONSOF THE
SOUTHWEST, INC,,

Intervenor.

MEMORANDUM AND ORDER
This lawauit arises from an order and a related order on reconsideration issued by the
Kansas Corporation Commisson (the Commisson) which edtablished policies for win,

winback, and retention offerings by incumbent local exchange carriers (ILECs).!  Paintiff

! The defendants in this action are Brian Moline, Robert Krehbid, and Michad Moffett
in ther offida capacities as commissoners of the Kansas Corporation Commission. At the
time that the Commisson issued the order and the related order on reconsideration that are
a issue in this lawsuit, the commissioners were Messrs. Maline, Krehbid, and John Wine, and
those are the three individuds who were oargindly named as defendants in this action.
Subsequently, the court dlowed Mr. Moffett to be subdtituted as a defendant in this matter for
Mr. Wine because, snce this action was commenced, Mr. Moffett has been sworn in to replace
Mr. Wine as acommissoner.




Southwestern Bdl Teephone, L.P. (Southwestern Bdl) is an ILEC, and filed this lawsuit
chdlenging the aspects of tha order that uniquely inhibit its ability to offer winback
promotional discounts, entirdy prohibit Southwestern Bell from making discounted offers to
retain exiging customers or to win new ones, and aso prohibit Southwestern Bel from
directly contacting customers for maketing purposes for thirty days after the customer
switches service to a competing carrier.

The mater is presently before the court on Southwestern Bdl's motion for a
preliminary injunction (doc. 2). By way of this motion, Southwestern Bell seeks an order
enjoining the Commisson from enforcing the thirty-day redriction on direct  winback
solictations on the grounds that the restriction violaes Southwestern Bdl's Firs Amendment
commercid speech rights The parties have advised the court that their written submissons
complete the record on this matter, and therefore they do not desire oral argument or an
evidetiary hearing.  Accordingly, the court has thoroughly evauated the parties briefs,
memoranda, and evidentiary exhibits, and the court is now prepared to rule.

The court will grant Southwestern Bdl's motion because Southwestern Bdl has carried
its burden of demondrating that the four factors the court must evduate in considering whether
to isue a prdiminay injunction dl weigh in favor of issuing the injunction.  Specificdly,
Southwestern Bell has demondtrated a likelihood of success on the merits because the
Commisson has faled to present evidence that the thirty-day redriction will directly and
maeidly advance the Commisson's subgtantial interest in fostering a competitive dimate

in the local exchange carrier (LEC) market in Kansas or that the redtriction is narrowly tailored




gven the fact that there are obvious, non-speech-infringing dternatives to advance the
Commisson's asserted interest.  Further, Southwestern Bell is faced with the threst of
irreparable harm if the injunction is not issued by virtue of the loss of its Firss Amendment
rights as wdl as the fact that it probably would not have an effective remedy after a full trial
on the merits. The balance of harms weighs in Southwestern Bell’s favor because the harm to
Southwestern Bdl if the injunction is not issued outweighs the harm that the injunction might
cause to the Commisson, given the Commisson’'s falure to present evidence to judtify the
redriction, as wel as any competitive harm that intervenor AT&T of the Southwest, Inc.
(AT&T) migt suffer during the interim.  Further, issuing the injunction will further the public
interest of protecting Firss Amendment commercial speech rights.  Accordingly, the court will
enjoin the Commisson from enforcing the thirty-day restricion on direct winback

solicitations pending atria on the merits of this case.

l. Background

Until the 1990s, most locd telephone service was provided in Kansas and elsewhere
by a sngle highly regulated company such as Southwestern Bdl with an exdusve franchise
to provide this service.  The Telecommunications Act of 1996 (the “1996 Act”) replaced this
system with competitive loca telephone service. Under the 1996 Act, Congress put in place
a series of discrete, wholesde duties on ILECs such as SWBT to assst competitive local
exchange carriers (CLECs) with their efforts to compete in the locd market. Specificaly,

Congress required ILECs to provide “unbundled access’ to discrete pieces of thar network

3




so that CLECs could purchase those fadlities at regulated, wholesale rates. See 47 U.S.C. §
251(c)(3). Congress also required ILECs to provide CLECs with finished retail services a a
wholesdle discount so that CLECs could resdl those services under their own brand names.
Id. 8 251(c)(4).

Prior to 2002, Southwestern Bell had recelved approva from the Commisson to make
winback and retention (i.e, offers to be made avalable to customers thinking of leaving
Southwestern Bdl for a CLEC) promotiond offers, and Southwestern Bdl had heavily
marketed those promotions. Even so, CLECs increased their market share in Kansas by more
than 200% during the time that these promotional offers were in place. According to the
Commisson, the number of phone lines served by Southwestern Bdl competitors jumped
484%, or 152,233 lines, from 1999 to 2002. In 2002 alone, CLECs amost doubled their
share of the locd market, arate of growth that far exceeded the nationa average.

In March 2002, the Commisson stopped approving Southwestern Bel’s promotions
and it initiated an invedtigation into whether ILECs should be allowed to offer winback or
retention promotions. The Commisson’'s invedigation was origindly intended to encompass
promotions by both ILECs and CLECs, but the Commisson subsequently narrowed its
investigation to incude only ILEC offerings  On April 2, 2004, the Commission issued the
order that gave rise to this lawsuit. See Order 18: Edablishing Policy for Win, Winback, and
Retention Offerings by Incumbent Local Exchange Carriers [hereinafter the Order]. In the
Order, the Commisson concluded that winback discounts benefit consumers and therefore

are in the public interest. Order § 34, at 17. Accordingly, the Order authorized ILECs such
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as Southwestern Bdl to offer winback discounts as long as those discounts do not take
Southwestern Bell’s prices below a floor intended to prevent predatory pricing. 1d. 1 49, 65-
69, at 24, 30-32. Although the Commisson authorized ILECs to offer winback discounts, the
Commisson concluded (over a dissent by defendant commissoner Robert Krehbid) that
Southwestern Bdl dhould not be dlowed to contact a customer directly to inform the
customer of the discounts for thirty days after the customer switches service to a CLEC. Id.
7 81, a 37-38. The Commisson dated that this “short waiting period” would “address many
of the concernsraised in [the] docket.” 1d. The Commission further explained that

[tihis time period will dlow the CLEC to develop a reationship with the

customer, to work out any complications that arose during the conversion of

sarvice, and to sarve the cusomer during a least one hilling cycde. Also, the

wating period will ensure no misuse of customer information, as discussed

later in this Order.
Id. Although the redriction prohibits “direct olicitation of a specific CLEC cugstomer,” it
“does not prohibit contact with customers that occurs as a result of general media advertising
or mass malings” Id. The Order futher provided that the thirty-day winback restriction
would expire, or sunset, on Jly 1, 2005, unless the Commission takes further action to extend
it. 1d. 182, at 38.

Southwestern Bdl immediately sought reconsderation of the Commisson’'s order,
contending in relevant part that the thirty-day redriction on direct winback solicitations
infringes its Firs Amendment commercid speech rights under Central Hudson Gas &

Electric Corp. v. Public Service Commission, 447 U.S. 557, 564-66 (1980). The

Commisson dstated that it dissgreed, and denied Southwestern Bell’s motion for
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reconsideration. See Order 20: Dewying Pditions for Reconsderation and Granting
Claification of Order 18 [hereinafter the Order on Reconsideration]. In the Order on
Reconsideration, the Commisson stated that it has a substantiad State interest in promoting
competition in the tdecommunications market by “ensuring that consumers redize the
benefits of competition through increased services and improved telecommunications
fadliies and infrastructure at reduced rates’ and addressng “problems a customer can
experience when an incumbent converts to service by a competitor.” 1d. §f 22-23, a 10-11.
The Commisson further explaned that the thirty-day redriction directly and materidly
advances that interest by addressng some of the problems that CLECs discussed they had
experienced in thar efforts to enter a competitive environment and it

ensures that a customer has an opportunity to experience the qudity of service

a competitor can provide before being inundated with direct offerings from the

incumbent. . . . By imposing a short waiting period, a customer will experience

the new provider's service and ability to solve problems before it receives a

direct olicitation from its form [gc] provider. This dlows the customer to

develop a rdationship — abeit a short one — with the new provider before the

incumbent can directly solicit the customer.
Id. § 25, a 11-12. The Commission aso stated that the thirty-day restriction is no more
extendve than necessary because the Commisson adopted the shortest time proposed by the
parties (thirty days rather than the proposed sxty or 120-160 days); because the Commission
dstated that the thirty-day redriction would sunsst on Juy 1, 2005, and because the

Commisson placed no redrictions on an ILEC's &dbility to conduct general media advertisng

or mass malings. Id. 11 26-27, at 12-13.




Southwestern Bdl filed this lawsuit chdlenging the thirty-day redtriction on direct
winback solicitations as well as various other aspects of the Commisson’'s Order and Order
on Reconsideration.  Southwestern Bell contends that the thirty-day redriction violates its
Firg Amendment commercid gpeech rights, and that the various provisons in the Order and
Order on Reconsideration gengdly violate section 253(a) of the Telecommunications Act
of 1996, 47 U.SC. § 253(@), as wdl as the Supremacy Clause of the United States
Condtitution. The component of that lawsuit that is currently before the court is Southwestern
Bdl's motion for a prdiminary injunction in which Southwestern Bell asks the court to enjoin
the Commisson from enforcing the thirty-day redtriction on direct winback solicitations on

the grounds that the regtriction violates Southwestern Bell’s First Amendment rights.

1. Standard for a Prdiminary Injunction

A paty seking a prdiminary injunction has the burden of esablishing: “‘(1) a
substantia likelihood of success on the merits of the case; (2) irreparable injury to the movant
if the preiminary injunction is denied; (3) the threatened injury to the movant outweighs the
injury to the other party under the prdiminary injunction; and (4) the injunction is not adverse
to the public interest.’” Salt Lake Tribune Publ’g Co. v. AT&T Corp., 320 F.3d 1081, 1099
(20th Cir. 2003) (quoting Kikumura v. Hurley, 242 F.3d 950, 955 (10th Cir. 2001)). A
preliminary injunction is an extraordinary remedy that should not be issued unless the movant’'s
right to reief is clear and unequivocd. Heideman v. S Salt Lake City, 348 F.3d 1182, 1188

(10th Cir. 2003); Salt Lake Tribune Publ’g Co., 320 F.3d at 1099.




1. Discussion and Analysis

For the reasons explained below, the court finds that Southwestern Bell is entitled to
a preiminary injunction because, based on the record at this procedura juncture, Southwestern
Bdl has demondtrated that dl four of these factors weigh in its favor. Southwestern Bell has
demongtrated a likelihood of success on the meits because, athough the Commission has a
substantid  governmentd interest in promoting a competitive environment in the LEC market,
the Commisson has faled to present any evidence beyond pure conjecture and speculation to
suggest that the thirty-day redtriction will in fact directly and materidly advance that interest
or tha the redriction is narowly talored to achieve its asserted interest.  In addition,
Southwestern Bdl is faced with the threat of irreparable harm if the injunction is not issued
by virtue of the loss of its Firs Amendment rights as wdl as the potentid loss of customers.
The badance of hams weghs in Southwestern Bdl's favor because these hams to
Southwestern Bdl outweigh the harm to the Commission, given the Commission's falure to
judify the redriction, as wedl as the competitive harm that AT&T argues it will suffer if the
injunction is issued.  Further, issuing the injunction will further the public's interest in
protecting First Amendment commercia speech rights.

A. Likelihood of Success

The Firs Amendment protects commerciad speech that concerns lawful activity and that
is not mideading. Central Hudson, 447 U.S. a 566. In this case, the parties agree that the
speech at issue concerns a lawful activity that is not mideading, and therefore the restriction
mus be evauated under the three-part Central Hudson test. See id.; see also Mainstream
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Mktg. Servs, Inc. v. FTC, 358 F.3d 1228, 1236 (10th Cir. 2004) (“In reviewing commercial
speech regulations, we gpply the Central Hudson test.”). Under this test,

[flird, the government must assert a subgtantid interest to be achieved by the

regulaion.  Second, the regulation must directly advance that governmenta

interest, meaning that it must do more than provide only ineffective or remote

support for the government’s purpose. Third, adthough the regulation need not

be the least redrictive measure avalable, it must be narrowly tailored not to

restrict more speech than necessary. Together, these find two factors require

that there be a reasonable fit between the government’s objectives and the means

it chooses to accomplish those ends.
Mainstream Mktg. Servs., 358 F.3d a 1237 (internd quotations and citations omitted); see
also Utah Licensed Beverage Assn v. Leavitt, 256 F.3d 1061, 1066 (10th Cir. 2001)
(discussng these same three factors); U.S. West, Inc. v. FCC, 182 F.3d 1224, 1233 (10th Cir.
1999) (same). “The party seeking to uphold a restriction on commercial speech carries the
burden of judifying it.” Bolger v. Youngs Drug Prods. Corp., 463 U.S. 60, 71 n.20 (1983);
accord Utah Licenced Beverage Ass'n, 256 F.3d at 1070-71; see also U.S. West, 182 F.3d
a 1234 (“We therefore proceed directly to whether the government has satisfied its burden
under . . . the Central Hudson test.” (emphasis added)).

1. Substantial Governmental interest

The Commisson asserts that the governmenta interest that it relies upon to support the
thirty-day redtriction is its subgtantid interest in ensuring a dimae for competition in the
telecommunications market in Kansas. See K.S.A. § 66-2001(b) (declaring the public policy

of ensuring that consumers throughout the state of Kansas redize the benefits of competition).

Southwestern Bell has a legacy as a monopoly and it gtill dominates the LEC market in Kansss.




The Commisson contends that it is likdy that Southwestern Bell’s aggressve use of winback
promotions may benefit consumers in the short term, but those winback promotions will have
the long-term adverse effect of inhibiting a competitive climate in the market because they will
create insurmountable barriers to CLECs who attempt to compete with Southwestern Bell's
dominant market power. In other words, the Commisson has an interest in fostering a
competitive environment in the LEC market.

In Turner Broadcasting System, Inc. v. FCC, the Supreme Court hdd that promating
far competition in the teevison programming market is an important governmenta interest.
520 U.S. 180, 189-90 (1997). The Courts of Appeds have followed suit and recognized that
the FCC has an important governmenta interest in promoting competition in the industries that
it regulates. See, e.g., SBC Communications, Inc. v. FCC, 154 F.3d 226, 247 (5th Cir. 1998)
(aplying Turner and hdlding “competition-enhancing interests . . . are manifesly sufficent
to meet” the firg prong of Central Hudson); BellSouth Corp. v. FCC, 144 F.3d 58, 70 (D.C.
Cir. 1998) (gpplying Turner and holding the requirement of an important governmenta interest
was “amply met” by the asserted interest of promoting competition by limiting the ability of
Bdl operating companies to provide eectronic publishing); Time Warner Entm't Co. v. FCC,
93 F.3d 957, 978 (D.C. Cir. 1996) (holding the government had an important interest in
promoting far competition in the video marketplace by regulating verticdly integrated
programmers and operators). Likewise, in U.S. West, dthough the Tenth Circuit reasoned that
it was unpersuaded that the interest in promoting competition was a ggnificant consideration

undelying the dtatutory provison that was at issue in that case, the court nevertheless
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recognized that a governmentd interest in promoting competition in the telecommunications
industry is, in the abdract, a legitimate and substantid governmental interest. 182 F.3d at
1234-37.

In this case, the court is persuaded that the Commission identified a legitimate and
substantial governmentd interest to promote competition in the LEC industry in Kansas when
it enacted the thirty-day redriction on direct winback solicitations. In the Order, the
Commisson recognized the legidlatures “god to trandtion the teecommunications industry
from a monopoly environment to a competitive environment,” Order § 71, a 33, and Stated
that “the market is nascent and dill deveoping,” id. § 37, a 18. The Commisson established
the thirty-day redtriction to “dlow the CLEC to develop a relationship with the customer, to
work out any complications that arose during the converson of service, and to serve the
customer during at least one hilling cycle” Id. 7 81, a 37. The Order dso provided that the
thirty-day restriction would sunset on July 1, 2005, in order to further the trangtion to a
competitive market for basic loca telephone service. Id. 1 82, a 38. That way, CLECs and
other competitors would have an opportunity to enter the market, and incumbents such as
Southwestern Bell would know that those redrictions would not be in place indefinitey. Id.
Thus, the court is saidfied that the Commisson has advanced a subgtantia governmentd
interest that satisfies the first prong of the Central Hudson test.

In Southwestern Bel’'s motion for a prdiminay injunction, it contends that the
Commisson relied on two additiona interests to judify the thirty-day ban, namely

encouraging Southwestern Bdl to provide nondiscriminatory wholesde service to CLECs and
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protecting confidentia information. In the Commisson's memorandum in oppostion to
Southwestern Bell's motion for a prdiminay injunction, however, the Commisson dlaifies
that the only substantial governmentd interest that it relies upon is fostering a competitive
environment in the LEC market, and that potentid misuse of confidentia information was not
a subgantia interest that the Commisson rdied upon when it adopted the thirty-day
regriction.  With respect to the Commisson's interest in encouraging Southwestern Bdll to
provide nondiscriminatory wholesde service, the Commisson smply sated that the thirty-day
waiting period would alow CLECs a period of time to work out any complications that might
arise during the converson of service, thus dlowing cusomers the opportunity to truly assess
the service provided by CLECs. The Commisson therefore relies on this interest only insofar
as it is a means to further the subgtantid governmental interest of fodering a competitive
ewvironmet in the LEC market. Thus, the only subgtantid governmenta interest asserted by
the Commisson is fogdtering a competitive ewvironment in the LEC market, and, for the
reasons explained above, the court is persuaded that this is indeed a substantid governmenta
interest.  Accordingly, the court will evduae the Commisson's other rationde for the
regtriction only insofar asthey are ameans to achieve this interest.

Southwestern Bdl aso contends that winback offerings are decidedly pro-competitive,
and therefore any redtrictions on those offerings are anti-competitive.  The Commission does
not dispute that winback offerings are pro-competitive. Rather, the parties diverge on this
issue in the sense that Southwestern Bdl is looking a the anticipated short-term effects of

winback marketing whereas the Commisson focused on the long-term effects.  Ultimately,
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Southwestern Bdl's argument in this regard goes to the issue of whether the thirty-day ban
directly advances the Commisson's asserted interest, not to the issue of whether the
Commisson in fact has a subgantid interest in fostering a compstitive environment in the
LEC market among ILECs and CLECs dike. With this argument in mind, then, the court will
address what seems to be the crux of the parties dispute—that is, whether the Commisson has
demongrated the requiste fit between its substantid interest in fostering a competitive
environment in the LEC market and the thirty-day ban on direct winback solicitations.
2. Directly and Materially Advancethe Interest

Under the next prong of the Central Hudson test, the court must evduate whether the
governmenta redtriction “directly and materialy” advances this subgstantid date interest.  To
satisfy this burden, “the government must ‘demondrate that the harms it recites are red and
that its redriction will in fact dleviate them to a materid degree’” U.S West, 182 F.3d a
1237 (quoting Edenfield v. Fane, 507 U.S. 761, 771 (1993), and Rubin v. Coors Brewing Co.,
514 U.S. 476, 487 (1995)). A commercid speech regulation “may not be sustaned if it
provides only ineffective or remote support for the government's purpose.” Central Hudson,
447 U.S. a 564. The paty seeking to uphold the restriction on commercial speech carries the
burden of judifying it. Utah Licensed Beverage Ass'n, 256 F.3d at 1070-71 (quoting Bolger,
463 U.S. a 71 n20). A governmenta entity may not meet its burden on this issue by
presenting evidence that consgsts of nothing more than mere speculation and conjecture. 44
Liquormart, Inc. v. Rhode Island, 517 U.S. 484, 507 (1996) (holding the state failled to meet

its burden where the Court would have had to engage in speculation or conjecture in order to
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find that a Statute prohibiting advertisement of liquor prices would directly advance the state's
asserted interest in reducing acohol consumption); Edenfield, 507 U.S. a 770-71; Utah
Licensed Beverage Assn, 256 F.3d at 1071; U.S. West, 182 F.3d at 1237. Nevertheless,
““[t]he government is not limited in the evidence it may use to meet its burden. For example,
a commercid speech regulation may be judified by anecdotes, history, consensus, or smple
common sense.” Mainstream Marketing Services, Inc. v. FTC, 358 F.3d 1228, 1237 (10th
Cir. 2004).

As discussed previoudy, the Commisson's judification for the thirty-day restriction
is to ensure a competitive environment in the LEC market. The Commission disputes any
suggestion that it adopted the thirty-day redtriction in order merdy to shiddd CLECs from
competition and it indgs that its god was Imply to ensure a competitive environment in the
LEC maket. The thirty-day redtriction clearly is desgned to adlow CLECs to penetrate and
gan presence in the maket by heping them retain former cusomers of Southwestern Bdll,
which is the entrenched, dominant carrier.  The Commisson seeks to accomplish this by giving
CLECs a thirty-day “safe harbor” to atempt to edtablish customer relationships without
interference from Southwestern Bell.  The theory is tha customers will ultimately benefit in
the long run because the regtriction will hep CLECs gain a competitive foothold in the market
and hence customers will be ale to choose from among a more meaningful array of loca
exchange carriers.

On the record currently before the court, however, the Commission has falled to meet

its burden of edablishing that the thirty-day redtriction will actudly directly and maeridly
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advance its asserted interest in ensuring that the market is served by a variety of carriers.
Although the Commission has directed the court’s attention to some evidence, discussed infra,
uggeding that the thirty-day redtriction indeed might help CLECs be able to retain former
customers of Southwestern Bell, the Commisson has neverthdess faled to cite any evidence
uggeding that the thirty-day restriction is necessary to allow CLECs to survive in the market.
This digtinction is criticd. Given the Commisson's asserted interest in ensuring that CLECs
will be able to survive in the market so that customers will have the opportunity to choose from
among a more meaningful aray of locd exchange cariers, the Commisson’s burden is not
to prove that the thirty-day redriction would dlow CLECs to retan individual former
Southwestern Bdl customers. Rather, the Commisson must show that the thirty-day
resriction would dlow CLECs to survive in the market when they would otherwise (i.e,
without the thirty-day redriction) effectivdy be deterred from entering the market or be
forced out of the market dtogether. In other words, there is presumably a threshold below
which the various CLECs would decline to serve the market because it is not cost effective for
them to do so. The Commisson has not cited any evidence on this issue such as, for example,
the level of market presence that CLECs must be able to achieve in order to stay in the market,
whether they have aready achieved an adequate market share, whether they expect to do so, or
whether they expect to pull out of the market absent the thirty-day redtriction. In sum, the
Commisson has not cited any evidence that its theorized harm is rel—that is, that customers

will asuffer from a lack of meaningful choice among carriers absent the thirty-day restriction
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on Southwestern Bdl’s direct winback solicitations. This lack of evidence is criticd, and
indeed dispositive, at this procedurd juncture.

In fact, the only evidence in the record refutes the theory that the thirty-day restriction
is necessary to dlow a variety of CLECs to serve the market. When Southwestern Bell was
previoudy dlowed to engage in winback marketing without the thirty-day redtriction in place,
CLECs subsgtantiadly increased their market presence. Prior to 2002, Southwestern Bell had
received approva from the Commisson for severa winback promotiona offers.  According
to the Commisson, during this same time period from 1999 to 2002, resdentiad phone lines
served by Southwestern Bdl competitors jumped 484% or 152,233 lines, their market share
grew 20%, and Southwestern Bdl logt 245,898 lines which was a 26% decline.  According
to the rebuttal tetimony of Edwardo Rodriquez that was given in the proceedings before the
Commisson, the market share of CLECs jumped by more than 200% from 84,823 lines in
June of 2000 to 258,312 lines in December of 2002. Thus, it appears that CLECs were
ganing market presence even when Southwestern Bdl was dlowed to make winback offers
without the thirty-day redtriction. Southwestern Bell, by contrast, then, has directed the court
to higoricd evidence that the thirty-day redtriction is unnecessary to dlow CLECs to increase
their presence in the market.

The Commisson nevertheess atempts to judify the redriction on the bads that it
would “address many of the concerns raised” in the adminigtrative proceedings before the
Commisson. Order § 81, a 37. To this end, in its memorandum in oppodgtion to

Southwestern Bel’'s motion for a prdiminay injunction, the Commisson declares that it
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relied upon “problems that can arise when an incumbent makes winback offerings while dill
the dominant carrier in the market place,” Order on Reconsideration § 23, at 10; Order Y 47-
48, a 23-24; the fact that customers might blame CLECs for problems that occur when
incumbents corvert service to competitors, Order on Reconsideration 24, at 11; Order |
78, a 36; and the desire to ensure that customers have an opportunity to experience the quality
of service a competitor can provide and to develop a rdaionship with the competitor before
being inundated with direct offerings from the incumbent, Order on Reconsideration § 25,
a 11-12; Order 78, a 36. In support of these arguments, the Commission cited to relatively
geneic tedimony by CLECs tha advocated wating periods. This testimony condsts of
nothing more than speculation about what might happen if Southwestern Bell were alowed to
engage in unrestricted winback marketing.

The Commisson dso cited testimony by the Citizens Utility Ratepayer Board (CURB)
in which CURB advocated a sixty-day waiting period. CURB witness Michag D. Lura
recommended a sixty-day waiting period because it would “dlow[] the CLEC time to complete
a least one hilling cycle with [its] new customer.” CURB dso devoted approximately one
page in the brief that it submitted to the Commisson in which it argued, via conclusory
arguments unsupported by citaions to any evidence other than the minimd testimony provided
by Mr. Lura on this issue tha the sixty-day period would dlow CLECs to a least patidly
recover thar start-up costs associated with setting up new customers and address any dart-up
implementation problems, and it would aso dlow customers time to redize the value of

CLECs savices While this podtion pogulates that the thirty-day redriction might
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theoreticdly hdp CLECs in ther efforts to increase thar market presence, CURB’S
aguments essentiadly condst of unsupported speculative assertions about how the thirty-day
resriction might benefit CLECs by dlowing them to retan customers. Moreover, even if
CURB’s arguments are correct that the thirty-day restriction might help CLECs to be able to
retain customers, this evidence nevertheless suffers from the fatal flaw that it does not spesk
to the critical issue in this case, which is whether and to what extent CLECs would decline to
serve the market absent the thirty-day restriction.

The Commisson dso atempts to judify the redriction on the grounds that vaious
goecific ills are presumably inhibiting CLECs from being able to retan new customers who
were formerly Southwestern Bdl customers.  Specificaly, the Commisson points to evidence
in the record concening: (1) Southwestern Bel’'s use of an anti-damming message; (2)
Southwestern Bel’'s dleged “perverse incentive’ to provide substandard wholesde service
when customers are switching to CLECs because customers might blame CLECs for those
problems and (3) and CLECS concerns that Southwestern Bdl could misuse confidential
customer information. Again, the court finds that this evidence does not judtify the redtriction
for the threshold criticdl reason that these consderations pertain to the issue of CLECs ahility
to retain individud former Southwestern Bdl customers, not to the issue of whether these
aleged tectics by Southwestern Bell will effectively run CLECs out of the market and thereby
deprive consumers of a choice from among locad exchange cariers. In addition, though, the

record reflects that each of these concerns are ether unfounded (i.e, not real) and/or that
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allevigting these concerns would not directly and maeridly advance the Commission’s
asserted interest in promoting a competitive environment in the LEC market.

Firg, the Commisson argues that one of the problems that can arise when an incumbent
makes winback offerings is exemplified by evidence in the record of Southwestern Bdl's use
of an anti-damming message. As explained by the Commission:

Saff noted SWBT gives this warning through a voice message or by letter to all

cusomers who switch locd, loca tdl, or long distance service to another

carier. Staff expressed concern about this practice of warning customers that

they may have been dammed and then giving them a toll free number to cdl if

they did not authorize the switch. . . . If a customer cdls the number provided in

the message, a SWBT retail marketing representative is reached.

Order T 103, a 46. The Commission concluded “that use of a recorded message or direct
mailing about damming that directs a CLEC customer to cal a number that is answered by a
SWBT retall marketing representative is improper and must stop immediately.” 1d. T 106, at
47. The Commisson found that the message was mideading in that it directed cusomers to
a maketing representative, as opposed to a customer service representative.  1d.  Accordingly,
the Commisson ordered that “[i]f SWBT or any carrier wants to provide a public service cal
about the posshility of damming, the message should direct the cdler to a customer service
representative that can assst in determining whether damming has occurred, not to a
marketing representative.” 1d.

The problem with the Commisson’s rdliance on this evidence is that there is no nexus

between the Commisson's directive pertaining to these types of anti-damming messages and

the thirty-day redriction on direct winback <olicitations ~ The Order reveals tha the
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Commission consdered the two issues to be separate and digtinct because, even with the
thirty-day redriction in place, Southwestern Bdl is permitted to send these anti-damming
messages to its former customers as long as the messages invite consumers to contact a
customer sarvice representative rather than a marketing representativee. The Commission
found that Southwestern Bdl's anti-damming practice was contrary to the public policy of
protecting tdecommunications customers “from fraudulent business practices and practices
that are inconsstent with the public interest, convenience, and necessty.” Order 106, at 47
(dting K.SA. 8 66-2001(e)). There is no suggedion in the Order or in the Commission’s
memorandum in opposition to Southwestern Bell's motion for a preiminary injunction that
the Commisson considered this damming message to be evidence that Southwestern Bell has
a propendity to engage in ingppropriate marketing tactics that inhibit a competitive environment
in the LEC market.2

Second, the Commission argues that customers might blame CLECs for problems that
occur when incumbents convert service to CLECs.  In support of this argument, the
Commisson has submitted performance messurement tracking graphs which suggest that
Southwestern Bdl may provide lower qudity service when it is savicding CLECS new or
switching customers than it does when it is sarvicing its own customers, and therefore CLECs
and thar customers encounter compeitive disadvantages caused by Southwestern Bdl's

interconnection practices in the periods immediately following carrier switching.

2 The court will dso discuss in more detail below why it believes that this consideration
does not pass muster under the narrow tailoring prong of the Central Hudson test.
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Southwestern Bl has, however, submitted evidence tha is more informative and by far
more persuasive on this issue in the form of an afidavit from William R. Dysart, who is the
director of performance measurements for Southwestern Bdl. According to Mr. Dysart, the
Commisson relied on only a few narrow dices of data to argue that Southwestern Bdl's
wholesdle peformance has been substandard while neglecting overwheming evidence that
Southwestern Bell’s wholesde performance in Kansas, consdered in the aggregate, has been
outdanding. For example, the Commisson cites a subset of Performance Measurement (PM)
35, specificdly PM 35-08, that reflects a unique type of service thaa CLECs order only
infrequently and that does not encompass the vast bulk of CLEC ordering activity. When
evduding ten submeasures raher than the single PM 3508 submeasure cited by the
Commisson, Southwestern Bdl provided parity service to CLECs during the last tweve
months that was actually better at times than the service Southwestern Bell provided to its own
retal operations.  Smilaly, the Commisson's criticiam regarding the ingalaion qudity of
8.0dB loops is based on a handful of trouble reports coupled with low CLEC order volumes,
which tends to magnify the apparent effect of isolated performance shortfdls.  Actudly,
Southwestern Bdl's performance results for CLECs were comparable to, or superior to,
Southwestern Bdl's retal reaults in eghit of the tweve months in the Commission's study
period. Also, the evidence cited by the Commission ignores performance data for al other
loop types. During the twelve-month study period at issue, Southwestern Bell completed only
1,600 CLEC orders in Kansas for 8.0dB loops, whereas it completed 269,770 UNE-P change

and converson orders, axd CLECS UNE-P change and converson orders generated an
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inddlatiion trouble report rate of 0.38% compared to a higher trouble rate of 0.85% by
Southwestern Bdl's retal customers  Mr. Dysat's affidavit discredits the Commisson's
agument that Southwestern Bdl has provided substandard wholesde switching service to
CLECs in additional ways, as wdl, but suffice it to say that the court is persuaded thet the
Commission relied on isolated performance data that inaccurately portrays the quality of
wholesde service that Southwestern Bell provides to CLECs, which appears on balance to be
just as good as the qudity of service that it provides to its own retal customers. In sum, the
Commisson’'s concerns that Southwestern Bdl might provide substandard wholesde switching
sarvice to CLECsis smply contrary to the evidence®

Third, the Commisson argues that CLECs were concerned that Southwestern Bl could
misuse CLEC proprietary information. The CLECs concerns on this issue, however, are not
based on aty evidence of wrongdoing by Southwestern Bell and are based entiredly on
speculation and conjecture.  The Commission itsef commented that athough these concerns
would be addressed by the thirty-day restriction, the concerns were nonethel ess unfounded:

The Commisson understands the CLECs concern that SWBT's personnd has

the aility to misuse CPNI [Customer Proprietary Network Information] in

competitive behavior. However, the Commisson will not assume that such

ingppropriate behavior is inevitable. If a competitor has evidence suggesting the

misuse of CPNI by SWBT or any ILEC, it should bring this to the Commission’s

atention.  In the absence of such evidence rdating to SWBT, the Commisson

finds that CLECs can gan access to the same information SWBT's retail
employees have available through the LDR and the LLN report. These reports

3 The court will dso discuss in more detail below why it dso believes that this
consderation does not pass muster under the narrow tailoring prong of the Central Hudson
test.
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are made avalable to CLECs a the same time, or earlier, than SWBT’s report

is made available to its retail operation. . . . The Commission concludes that

CLECs have equa access to information SWBT provides its retal operation and

that SWBT's code of busness conduct for employees adequately protects this

information.

Order 102, a 45. Thus, the Commission has not presented any evidence that the thirty-day
redriction directly and materidly advances the Commisson’s interest in creating a
compdtitive environment in the LEC market by ensuring that Southwestern Bdl does not
misuse confidentid customer information.  In fact, it appears that CLECs have equa access
to thisinformation.

The Commisson dso points out that the public utiliies commissons in Ohio and
lllinois have implemented amilar thirty-day redrictions on winback solicitations and have
rgected arguments that these redrictions violate regulated entities First Amendment
commercid speech rights  Of course, the redrictions in place in Ohio and lllinois and the
factua record on which they were based are not at issue in this lawsuit. Moreover, the
agument that “everybody’'s doing it” would not make an unsupported restriction on speech any
lesser of a Firds Amendment violation. While the court certainly acknowledges tha these
andogous redrictions might have some evidentiary vaue, see, e.g., Florida Bar v. Went For
It, Inc.,, 515 U.S. 618, 628 (1995) (recognizing that “in other First Amendment contexts, [the
Supreme Court has] permitted litigants to justify Speech redtrictions by reference to studies
and anecdotes pertaning to different locales dtogether”), the Commisson has not directed

the court’s attention to any evidence that was presented to the public utilities commissons in

those other tates that would justify the redtriction at issuein this case.
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In sum, the Commisson has faled to meet its burden of showing that the thirty-day
redriction on direct winback <olicitations will directly and materialy advance the
Commission’'s asserted interest in ensuring a competitive environment in the LEC market. The
court wishes to reiterate and emphasize that the shortcoming of dl of the evidence cited by the
Commission is that it shows, a mog, that the thirty-day redtriction might help CLECs be able
to retan new customers by providing them with a thirty-day safe harbor from Southwestern
Bdl's winback marketing efforts.  What this evidence does not show is that CLECs would be
uwilling or undble to sarve the market absent this thirty-day safe harbor, thus depriving
consumers of the opportunity to choose from among a variety of loca exchange cariers.
Although the court may have laitude to rdy on “sSmple common sense” Mainstream
Marketing Services, Inc. v. FTC, 358 F.3d 1228, 1237 (10th Cir. 2004), it is Smply not a
matter of common sense to conclude that CLECs are going to pull out of the market altogether
smply because they are being forced to compete for customers. In fact, common sense would
seem to suggest just the opposite.  CLECs undoubtedly entered the market because they were
lured by the prospect of profitability and they probably anticipated being forced to vie for the
busness of former Southwestern Bdl customers. The court would be required to engage in
impeamissble conjecture and speculation in order to draw the inference that CLECs are going
to abandon the market if they are not afforded a thirty-day safe harbor from Southwestern
Bdl's maketing efforts.  Despite dl of the Commisson’'s various arguments, then, it has not
presented any evidence that the harm it recites—i.e, that the market will suffer from a lack of

local exchange carriers if Southwestern Bell is adlowed to inform its former customers about
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winback offers—is red. Further, while the court can appreciate the Commisson’s interest in
meking sure that CLECs are not faced with substantid barriers that will prevent the Kansas
LEC market from becoming a truly competitive one, the Commisson smply has not directed
the court's attention to any evidence from which the court can infer that the thirty-day
redtriction on direct winback solicitations will in fact dleviate the assated harm to a materid
degree by alowing the LEC market to flourish with competitors who would be forced out of
the market if Southwestern Bel were dlowed to engage in unrestricted winback marketing.
See, eg., Utah Licensed Beverage Ass n v. Leavitt, 256 F.3d 1061, 1073-75 (10th Cir. 2001)
(holding the govenment failed to show that its speech regulations directly and materidly
advanced its interests where the regulatory scheme was irrationd and the government failed
to demongrate that the hams it recited were red or that the regulaions would reduce those
hams to a materid degree); U.S. West, Inc., 182 F.3d at 1237 (holding the FCC had faled its
burden of demondrating that the hams it recited were real and that the redtriction would in
fact dleviae those hams to a materiad degree where the government Imply pointed to
conjecture to judify the redtrictions). Accordingly, Southwestern Bell has demondtrated a
likdihood of success on the meits of its Fird Amendment clam because the thirty-day

restriction does not pass muster under this prong of the Central Hudson test.*

4 The court recognizes the posshility that the record of the administrative proceedings
before the Commisson might contain additiond evidence on this issue, but the court has
consdered dl of the evidence in the adminidrative record that was cited by the Commisson
in its memorandum in oppogtion to Southwestern Bel’s motion for a preliminary injunction.
In lignt of the fact the Commisson bears the burden of judtifying the redriction, the court
declines to scour the entirety of the adminigrative record, which is three feet thick, for
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3. Narrowly Tailored

The lagt prong of the Central Hudson test is that the regulation must be narrowly
tallored to advance the governmentd interest.  Mainstream Mktg. Servs., Inc. v. FTC, 358 F.3d
1228, 1238 (10th Cir. 2004). This “requires a reasonable fit between the means and ends of
the regulatory scheme.” Lorillard Tobacco Co. v. Reilly, 533 U.S. 525, 561 (2001). This
does not mean that the regulaion mugt be the least redrictive means of achieving the interest,
but only that it must be narrowly tailored to meet the dedred objective in the sense that it is
a proportional response. Mainstream Mktg. Servs., 358 F.3d at 1238 (cting Board of Trs.
of State Univ. v. Fox, 492 U.S. 469, 480 (1989)). “Whether or not there are ‘numerous and
obvious less-burdensome dterndives is a relevant consideration . . . . Id. a 1242 (dting
Florida Bar v. Went for It, Inc.,, 515 U.S. 618, 632 (1995)). The fact that options exist that
could advance the government's interest in a manner that does not infringe Firss Amendment
rights indicates that the chalenged dtatute is more extensve than necessary. Utah Licensed
Beverage Ass'n, 256 F.3d at 1075 (quoting Rubin v. Coors Brewing Co., 514 U.S. 476, 491
(1995)). Also, there must be evidence that the date carefully calculated the costs and benefits
associated with the burden on speech imposed by the regulaions. Id. (quoting Lorillard
Tobacco Co., 533 U.S. a 561). In gplying these legd dandards, the court finds that

Southwestern Bdl is aso likdy to preval on the merits because the thirty-day redtriction is

additiond evidence that might concelvably satisfy the Commission’s burden on thisissue.
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not narrowly talored to advance its interest in fostering a competitive environment in the LEC
market.

The thirty-day redriction is cetanly not narowly talored to advance the
Commisson's interest in creating a competitive climate in the LEC market by addressng the
Commisson's concern regarding Southwestern Bell’'s  anti-damming  messages. The
Commission referred to such anti-damming messages as “public service” cdls.  Order § 106,
a 47. Thus, the Commisson apparently recognized that these types of messages further
laudable gods and therefore are not problematic in and of themsdves. The only aspect of
Southwestern  Bdl's  anti-damming message that the Commission considered to be
problematic was that the message was mideading insofar as it directed a consumer who
believed that he or she had been the vicim of damming to contact a Southwestern Bell
marketing representative rather than a Southwestern Bell customer service representative.  The
Commisson remedied the negative aspect of that anti-damming message by ordering
Southwestern Bdl “or any carier [who] wants to provide a public service cdl about the
posshility of damming [to] direct the cdler to a customer service representative . . . not to
a maketing representative” Id.  This ample directive is an obvious non-speech-infringing
dterndive that addressed the Commisson's concern regarding the mideading aspect of
Southwestern Bdl’s anti-damming message.  Further, it is undisputed that Southwestern Bdll
abided by and is continuing to abide by the Commission’s directive on this issue. Given the
Commisson’'s power to dleviae this concern by issuing a smple directive, then, the thirty-day

redriction on direct winback solicitations does not accomplish anything further in terms of
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dleviging any concerns the Commisson may have once had regarding Southwestern Bdl's
anti-damming message.  In sum, the thirty-day redtriction is not narrowly tailored because
there is an obvious, less-burdensome, non-speech-infringing aternative that adready addresses
this concern.

The thirty-day redtriction is adso not narowly talored to advance the Commisson’'s
interes in cresting a competitive climate in the LEC maket by diminating Southwestern
Bdl's hypotheszed perverse incative to provide poor qudity switching service because
customers will view CLECs as beng accountable for service interruptions. According to an
uncontroverted afidavit of William Dysat, Southwestern Bdl dready has in place a
performance monitoring and remedy plan approved by the Federd Communications
Commisson (the FCC) that tracks Southwestern Bedl's peformance of its wholesde
obligations. This plan congsts of over seven hundred measurements and submeasurements that
dlow state and federa regulators as well as CLECs to monitor and evaluate Southwestern
Bdl's wholesde performance in the aggregate, as wdl as on a CLEC-by-CLEC basis. These
measurements track, for example, trouble reports, the speed with which Southwestern Bell
responds to CLEC orders, and how often Southwestern Bell misses ingdlation commitments.
The plan incdudes a sdf-executing remedy component that requires monetary payments to
CLECs and/or the Kansas state treasury if Southwestern Bell provides poor wholesde service.
The FCC has found that these remedies discourage anti-competitive behavior because the
pendties are set a a levd above the smple cost of doing busness. For example, when

Southwestern Bdl is generdly providing substandard wholesale service, it is faced with $650
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to $1,300 in pendties for each ingance when it provides infeior service to a CLEC. The
apparent magnitude of these financid pendties then, undercuts the hypothess that it would
be in Southwestern Bdl’'s interest to botch a cusomer’s changeover of service to a CLEC in
the hopes that Southwestern Bell might have a chance to win the customer back. Quite smply,
it appears that Southwestern Bdl dready has an adequate incentive to ensure that customers
who trangtion service to CLECs enjoy smooth trangtions. The court is unpersuaded, then, that
the Commisson has carried its burden of proving that the thirty-day regtriction is narrowly
talored because there is an obvious, less-burdensome, non-speech-infringing dternative that
aready addresses this concern.

The Commisson contends that the thirty-day redtriction is narrowly tallored because
it is only for thirty days whereas some of the CLECs had proposed much longer periods of
time because the redriction sunsets on July 1, 2005; and because ILECs can 4ill conduct
generd media advertisng or send out mass malings to promote winback offerings during the
thirty-day period. These condderations, however, ae insufficient to render the thirty-day
restriction narrowly tailored for two reasons.

Firg, “a regulation of speech canot be sustained unless there is evidence that the dtate
caefully caculated the costs and benefits associated with the burden on speech imposed by
the regulations” Utah Licensed Beverage Assn, 256 F.3d at 1075 (internad quotations
omitted). Here, despite the Commission’s conclusory dstatement in its Order on
Reconsideration that it adopted the thirty-day redtriction “after careful consideration of costs

and benefits associated with the burdens imposed by this redtriction,” 28, at 24, there is no
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evidence that the Commisson actudly gave any condderation to, let done attempted to
caefully caculate, the costs to Southwestern Bell that are associated with the thirty-day
redriction.  Thus, the Commisson's argument that it atempted to minimize the burden on
Southwestern Bell by limiting the redriction to only thirty days by incduding a sunsst
provison, and by dlowing Southwestern Bdl dternative marketing outlets is not particularly
persuasve given the fact that it appears the Commisson had no idea how these considerations
would dleviate the burden imposed by the thirty-day restriction. See, eq., See Lorillard
Tobacco Co., 533 U.S. a 561-62 (holding a redriction on commercial speech was not
narowly talored because there was no evidence that the governmental entity carefully
cdculated the costs associated with the burden on speech imposed by the regulations); Utah
Licensed Beverage Ass' n, 256 F.3d at 1075 (same).

Second, it is wdl settled that “where the state’s legitimate interest's may be promoted
through methods that do not restrict speech, those methods must be preferred over speech
redrictions” Utah Licensed Beverage Assn, 256 F.3d at 1075. For the reasons discussed
previoudy, the court is persuaded that dl of the Commisson's interests can be promoted via
methods that do not redtrict speech. The Commission has dready exercised its authority to
correct Southwestern Bel’'s mideading anti-damming messages.  Also, the sdf-executing
remedy component of Southwestern Bdl's performance monitoring plan assures CLECs that
Southwestern Bdl will provide them with parity wholesdle switching service.  Further, the
Commisson had obvious non-speech-infringing alternatives to advance what appears to have

been its overiding goal of dlowing CLECs to have an opportunity to increase their market
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presence by shidding them from competition from Southwestern Bdl. The Commisson
could have accomplished this god by pursuing the obvious dternative of not dlowing
Southwestern Bdl to offer winback olicitations at dl, jus as the Commisson declined to
dlow Southwestern Bdl to make retention or win offerings. The Commisson dso goparently
has the power to regulate the terms of Southwestern Bell’s winback promotiona offers as
evidenced by the fact that the Order prohibits ILECs from pancaking promotiona offerings,
from offering winback promotions that contain term provisons exceeding one year, and from
udng predatory pricing in its winback promotions. Thus, the Commisson “has not shown that
nonspeech regulations would be an ineffective means to accomplish the ends it desres, or that
its speech regulaions are no more extensve than necessary.” Id. (holding a redriction on
commercid speech falled the narrowly tallored prong because the date faled to show that
non-gpeech-infringing dternatives would have been ineffective); see also 44 Liquormart, Inc.
v. Rhode Idand, 517 U.S. 484, 507-08 (1996) (plurdity op.) (holding the avalability of non-
goeechrinfringing dternatives indicated the commercial speech redriction was more extensive
than necessary); Coors, 514 U.S. at 490-91 (same).

The Commisson has faled to meet its burden of demondrating that there is a
reesonable fit between the thirty-day redtriction on direct winback solicitations and the
governmenta interest of fogtering a competitive environment in the LEC market in Kansas.
Accordingly, Southwestern Bdl has dso demonstrated a likdihood of success on the merits
of its Fird Amendment dam because the thirty-day restriction does not pass muster under this

last prong of the Central Hudson test.
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B. Irreparable Harm

“A plantff suffers irreparable injury when the court would be unable to grant an
effective monetary remedy after a ful trid because such damages would be inadequate or
dfficult to ascertain.” Kikumura v. Hurley, 242 F.3d 950, 963 (10th Cir. 2001). The
Supreme Court has hdd that “the loss of Frss Amendment freedoms, for even minima periods
of time unquestionably congdtitutes irreparable injury.” Elrod v. Burns, 427 U.S. 347, 373
(1976) (plurdity op.). The court must, however, “consder the specific character of the First
Amendment claim.” Heideman v. S Salt Lake City, 348 F.3d 1182, 1190 (10th Cir. 2003).
When the deprivation of commercia speech rights is involved, a presumption of irreparable
injury arises. Utah Licensed Beverage Ass n, 256 F.3d at 1076; see also Kikumura, 242 F.3d
a 963 (“When an aleged conditutiona right is involved, most courts hold that no further
showing of irrepardble injury is necessary.”). Thus, Southwestern Bdl is presumptively
auffering and will continue to suffer irreparable injury by virtue of the thirty-day redtriction
because it results in the loss of Southwestern Bdl's Firs Amendment commercial speech
rights.

The Commission contends that the presumption of irreparable injury, however, is only
that—a presumption. The Commisson agues that Southwestern Bl will not suffer
irreparable injury because it has dterndives available to reach customers during the thirty-day
time period inesmuch as the prohibition only applies to direct winback solidgtations, and
therefore Southwestern Bell may gtill offer indirect winback solicitetions by way of general
advertisng via the radio, televison, newspapers, or mass mailings.  Southwestern Bell,
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however, has submitted an dfidavit from Jeffrey Urbanek, executive director of consumer
voice sarvices for SBC Communications Inc., who is responsble for drategic direction and
tacticd implementation for maketing Southwestern Bdl's core services.  Mr. Urbanek’'s
affidavit dates that Southwestern Bell’s success rate in sending out a winback solicitation
letter four days after a customer switches sarvice is eighty percent higher than the success rate
for dl other winback solicitation letters that are typicdly sent out a ten to twenty-day
intervas beginning at forty days and ending a one hundred days after the customer switches
sarvice. The dfidavit dso dates that in Mr. Urbanek’s experience such generdized advertiang
campagns provide a far less efficient mechanism for making customers aware of Southwestern
Bdl's winback offers. Thus, it gppears that the redtriction largely deprives Southwestern Bell
of the mogt effective avenues to market its winback offers, which the parties do not dispute are
in and of themsdves decidedly pro-competitive. The Commisson has faled to present any
evidence to the contrary. Accordingly, even if the Commission is correct that the presumption
of irreparable injury is a rebuttable one, the Commisson has neverthdess faled to rebut that
presumption with any evidence to suggest that generd, indirect winback solicitations are an
adequate substitute for direct winback solicitations.

Moreover, as Southwestern Bdl points out, it is faced with the threat of irreparable
injury by virtue of the loss of its customers to competitors. A plaintiff suffers irreparable
injury when the court would be unable to grant an effective monetary remedy after a full tria
because such damages would be inadequate or difficult to ascertain. Kikumura, 242 F.3d a

963. Agan, based on Mr. Urbanek’s affidavit in which he daes that winback solicitation
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letters that are sent out only four days after customers switch service have a substantially
higher success rate than dl other subsequent winback solicitation letters combined suggests
that it would indeed be difficult to ascertain the customers that Southwestern Bell would lose
by virtue of the thirty-day ban on direct winback solidtations visavis the customers that
Southwestern Bdl would have been able to retain had it been permitted to engage in such
slicitations.  Moreover, it may very well be that Southwestern Bell will not be able to obtain
any monetary remedy from the Commisson. Thus, the evidence suggests that from a financid
gandpoint, in addition to from a Frs Amendment rights standpoint, Southwestern Bell will
likely suffer irreparable injury if the thirty-day ban remains in place because the court would
be undble to grat Southwestern Bdl any effective moretary remedy after a full trid on the
merits. See, e.g., Dominion Video Satellite, Inc. v. EchoSar Satellite Corp., 269 F.3d 1149,
1156-57 (10th Cir. 2001) (holding the didrict court did not abuse its discretion in finding
irreparable harm where the plantiff's chief executive officer testified to its loss of business
to the defendant); see also, e.g., Novartis Consumer Health, Inc. v. Johnson & Johnson-
Merck Consumer Pharm. Co., 290 F.3d 578, 595-96 (3d Cir. 2002) (collecting case law and

finding aloss of market share congtitutes irreparable harm).®

® The court's finding that Southwestern Bell is faced with the threat of irreparable injury
by virtue of the loss of its customers to competitors is not inconsstent with the court’s
holding that the Commission faled to establish that the thirty-day redtriction will directly and
maeridly advance its interest in fostering a competitive environment in the LEC market. The
irreparable injury that Southwestern Bdl has presented evidence that it is faced with is the
irreversble loss of individud customers by virtue of not being dlowed to make any effective
attempts to win those customers back, dthough it is lanfully entitted to do so. In that sense,
any loss of customers that is irretrievable causes irreparable harm to Southwestern Bell
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C. Balance of Harms

With respect to the third element of the test for a prdiminary injunction, this factor
adso weaghs in favor of the court isuing the prdiminary injunction. The First Amendment
inury to Southwestern Bdl outweighs any prospective injury to the Commisson if an
injunction were granted. The Commisson has faled to edtablish that the competitive climate
anong LEC competitors will suffer without the thirty-day redriction on direct winback
olicitetions.  Because the Commisson has falled to demondrate that the redriction directly
and maeidly advances that interest, then, there is no reason to think that the Commisson will
uffer more harm than Southwestern Bdll if the court enjoins the Commisson from enforcing
the redtriction.

AT&T urges the court to dso condder the harm that it will suffer if the court issues the
preliminary injunction. AT&T argues tha the Commisson's Order edablishing the thirty-day
redriction on direct winback solicitations “is vitd to enable smdl carriers such as AT&T to
establish the merest of beachheads with new customers i[n] their attempt to be competitive in
the territory.” AT&T contends that it will likdy lose a significant portion of its invesment in

the territory because AT&T is not capable of competing with Southwestern Bel’'s “superior

regardless of its impact on the market. By comparison, as explained previoudy, the issue of
whether the thirty-day redtriction advances the Commisson’'s asserted interest must focus on
the extent to which there is evidence tha the various locd exchange carriers would be induced
to leave the market absent the thirty-day restriction. In this case, the Commisson has faled
to present any evidence that any of the CLECs would be inclined to leave the market even if
Southwestern Bdl were dlowed to attempt to win back its former customers through direct
winback solicitationsin the firg thirty days.
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network and database resources without a small regulatory ‘safe harbor’ in which to establish
fragile customer redionships’ (emphasis in origind).  The court can cetanly appreciate
AT&T's concern that it does not believe it can compete with Southwestern Bell’s dominant
market power. Notably, though, AT&T has not provided the court with any evidence to support
these dlegdions. In this context, then, when viewed in isolation from the actud or likdy
impact on the competitive nature of the market, AT&T is not entitted to enjoy the windfal of
a compditive safe harbor a the expense of Southwestern Bdl's condtitutiond rights being
violated. The court therefore finds tha the competitive hardship that AT&T might suffer is
outweighed by the potentid violaion of Southwestern Bell’ s rights during the interim.

D. Public Interest

Ladly, the court must consder whether an injunction would be adverse to the public
interest. It is in the public interes to vindicae Frs Amendment rights by enjoining the
enforcement of dautes and regulations that unconditutionaly infringe free speech rights.
Utah Licensed Beverage Assn, 256 F.3d at 1076; Elam Constr., Inc. v. Reg'l Transp. Dist,,
129 F.3d 1343, 1347 (10th Cir. 1997) (“The public interest aso favors plantiffs assertion
of thar Firs Amendment rights.”). Further, the protection that the Firss Amendment affords
to accurate and nonmideading commercid messages such as Southwestern Bdl’s winback
offers is grounded in the public's interest in recelving accurate commercid information. 44
Liquormart, Inc., 517 U.S. a 496. Thus, the court finds that issuing an injunction that will
dlow Southwestern Bdl to effectivdy disseminate information about its winback offers is in
the public interest.
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IV.  Concluson

In condugon, the court is persuaded that Southwestern Bell has met its burden of
proving that dl four of the prdiminary inunction factors weigh in its favor. The court is
certainly mindful that the Commission is charged with ensuring a competitive
tdecommunications market in Kansas and the court would ordinarily defer to the
Commisson's reasonable determination of how best to foster this competition. See
generally, e.g., Chevron U.SA., Inc. v. Natural Res. Def. Council, Inc., 467 U.S. 837 (1984).
Such deference, however, is not appropriate where agency action is conclusively
unconditutional or raises serious condtitutional questions, U.S. West, Inc. v. FCC, 182 F.3d
1224, 1231 (10th Cir. 1999), as is the case here. Further, in the semina case of Central
Hudson Gas & Electric Corp. v. Public Service Commission, 447 U.S. 557 (1980), the
Supreme Court rgected the argument that promotional advertisng by a public utility is entitled
to a lessr degree of protection under the Firs Amendment soley because of the entity’s
monopoly status.  See generally id. a 566-67. Likewise, here, Southwestern Bel's First
Amendment rights to disseminae lavfu and nonmideading commercia speech are not to be
ignored dmply because Southwestern Bdl 4ill enjoys a dominat market postion in the
Kansas tdecommunications market. If the Commisson is to achieve its god of fodering a
competitive tdecommunications market in Kansas, it must demondrate that it is doing SO in

amanner that does not infringe Southwestern Bell’s commercia speech rights.
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IT IS THEREFORE ORDERED BY THE COURT that Southwestern Bel’s motion
for a prdiminary injunction (doc. 2) is granted. Accordingly, the Commisson is enjoined
from enforcing the thirty-day restriction on direct winback solicitations pending a decison on

the merits of this case.

IT 1SSO ORDERED this 17th day of August, 2004.

g/ John W. Lungstrum
John W. Lungstrum
United States Digtrict Judge
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