IN THE UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF KANSAS
JOSEPH HOLLAND,
Plaintiff,
V. Case No. 04-2051-JWL

JO ANNE B. BARNHART,
Commissioner of Social Security,

Defendant.

MEMORANDUM AND ORDER

Fantiff Joseph Holland brings this action pursuant to 42 U.S.C. § 405(g) seeking
judicid review of the fina decison of defendant, Jo Anne B. Barnhat, the Commissioner of
Socid Security (“the Commissone™), denying Mr. Holland's agpplication for supplementa
security income (“SSI”) under Tile XVI of the Socid Security Act, 42 U.S.C. § 138la.
Pantff argues that when assessing his reddual functional capacity (“RFC”), the
Adminidrative Law Judge (“‘ALJ) erred by not aoplying the correct legal standard when
discounting the opinion of his treating physician and ingead relying on the opinion of the
conaulting physcdan, and the ALJ erred while meking a credibility determination regarding
plantff's subjective complant of pain. As explained below, the court agrees in part and
reverses and remands this case to the Commissoner for further proceedings consstent with

this Memorandum and Order.




l. BACKGROUND

On September 6, 2001, plantiff filed an gpplication for supplementa security income,
dleging disability beginning May 29, 2000, due to a right knee injury with a plate and pins in
his leg, which was the result of an assault. Plaintiff aleged that he was unable to work due to
faigue and right leg pan and diffness that necessitated devating his leg to heart level for two
hours a day. Initidly and on reconsderation, the clam was denied. On February 1, 2002,
plaintiff timely filed a Request for Hearing.

At Plaintiff’s request, an adminigtrative hearing took place in Kansas City, Kansas on
November 13, 2001 to condder plantiff's dam, and both plantiff and his atorney were
present. At the hearing conducted by ALJ Gary E. Lowe, the issue of disability was consdered
for the time period beginning September 1, 2001 through the decison date, December 18,
2003. The ALJ conddered this limited time period after finding that res judicata applied
through August 31, 2001, the last date of an unfavorable decision.*

On December 18, 2003, the ALJ rendered a decison in which he found that plantiff

had not engaged in ganful activity sSnce the dleged onset of disbility, that plantff suffered

1 On June 28, 2000, Paintiff filed an application for disability benefits dleging the an
onset date of May 29, 2000. This clam was denied initidly and on recondderation by the ALJ
in a decison dated August 31, 2001. Pantiff requested review of the August 31, 2001
decison by the Appeals Council, and that request was denied on November 29, 2001. Plaintiff
filed no further apped of that decison.




from a severe imparment in the form of a low back pan with “mild” degenerative changes and
datus post laterd tibid plateau fracture and subsequent surgery, that plantiff's impairment did
not meet or equa any of the criteria in the liging of imparments, tha plantiff's RFC did not
dlow him to perform his past relevant work, and that plaintiff's vocationd profile and RFC
dlowed hm to perform jobs that exiged in dgnificant numbers in the nationd economy. Thus,
the ALJ determined that plantiff was not disabled and denied benefits. The Appeals Council
denied plantiff's request for review, and therefore the ALJs decison stands as the

Commisdoner’ sfind decison.

I. STANDARD OF REVIEW

On apped, this court’s review of the Commissone’s determination that a clamant is
not disabled is limited. Hamilton v. Sec'y of HHS, 961 F.2d 1495, 1497 (10th Cir. 1992).
The court examines whether the decision is supported by substantia evidence in the record as
a whole and whether the correct legd standards were applied. White v. Massanari, 271 F.3d
1256, 1257 (10th Cir. 2001); Qualls v. Apfel, 206 F.3d 1368, 1371 (10th Cir. 2000).
“Subgtantial evidence is such relevant evidence as a reasonable mind might accept as adequate
to support a concluson.” White, 271 F.3d a 1257 (quotation omitted); accord Soliz v. Chater,
82 F.3d 373, 375 (10th Cir. 1996) (same). The court neither reweighs the evidence nor
subgtitutes its judgment for that of the Commissioner. White, 271 F.3d at 1257; Qualls, 206
F.3d a 1371. This deferentid standard of review, however, does not apply to the

Commissoner’s gpplication of the lav. Reversd may be appropriate when the Commissioner
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ether goplies an incorrect legd standard or fals to demondrate reliance on the correct legd
slandards. Winfrey v. Chater, 92 F.3d 1017, 1019 (10th Cir. 1996); Glass v. Shalala, 43 F.3d
1392, 1395 (10th Cir. 1994); Washington v. Shalala, 37 F.3d 1437, 1439 (10th Cir. 1994).
1. ANALYSS

“The Commissoner follows a fivestep sequentid evaduaion process to determine
whether a damant is disabled.” Doyal v. Barnhart, 331 F.3d 758, 760 (10th Cir. 2003); see
aso 20 CFR. 8§ 404.1520 (explaning this five-step process). In this case, the ALJ
determined Pantff was not dissbled a step five At dsep five, the Commissoner has the
burden of proof in showing that the clamant retains the functional capacity to do other work
that exigs in the nationd economy. See Thompson v. Sullivan, 987 F.2d 1482, 1487 (10th
Cir. 1993).

A. WEIGHT GIVEN TO MEDICAL OPINIONS
Pantiff argues that the ALJ used the incorrect lega standard, improperly
rgecting the opinion of HMantff's treating physician, Mark J. Maguire, M.D, and instead
credited the findings of the conaultative physcian, Macolm Brahms, M.D., as controlling.

Under the Socid Security Adminidration's regulations, a treating physican’'s opinion
concerning the nature and extent of a clamant’s disability is entitled to “controlling weight”
if it is “well-supported by medicdly acceptable dlinical and laboratory diagnostic techniques’
and is “not incondgent with the other substantiad evidence in [the clamant's] case record.”
Doyal, 331 F.3d a 762 (quoting 20 C.F.R. § 416.927(d)(2)). If a treating physician’'s opinion

IS incondgent with other medicad evidence, the ALJ must then examine the consulting
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physcian's report “to see if [it] ‘outweigh[s ] the treating physician's report, not the other way
around.” Goatcher v. U.S. Dept. of Health & Human Services, 52 F.3d 288, 290 (10th Cir.
1995)(quotation omitted).

Even if the opinion is not entitted to controlling weight, it is gill entitled to deference
and must be weighed using the following six factors:

(1) the length of the treatment rdationship and the frequency of examination;

(2) the nature and extent of the trestment reationship, including the treatment

provided and the kind of examination or testing performed; (3) the degree to

which the physician’s opinion is supported by relevant evidence; (4) consistency

between the opinion and the record as a whole; (5) whether or not the physician

is a specidig in the area upon which an opinion is rendered; and (6) other

factors brought to the ALJs attention which tend to support or contradict the

opinion.
Langley v. Barnhart, 373 F.3d 1116, 1119 (10th Cir. 2004) (quotation omitted); accord
Watkins v. Barnhart, 350 F.3d 1297, 1301 (10th Cir. 2003) (same); see ds0 20 C.F.R. 88
404.1527(d), 416.927(d) (listing these factors); Soc. Sec. Rul. 96-2p, 1996 WL 374188, at
*4 (ddy 2, 1996) [herenafter SSR 96-2p] (tresting source opinions that are not entitled to
contralling weight are dill entitted to deference and must be weighed using dl of the factors
provided in 20 C.F.R. 88 404.1527 and 416.927). After congdering these factors, the ALJ
must gve good reasons for the weght he utimady assgns to the opinion of the treating
physdan. Watkins, 350 F.3d at 1300; Doyal, 331 F.3d at 762; SSR 96-2p, a *5. In the end,
the ALJ mugt give specific, legitimate reasons for disregarding a tresting physician’s opinion

that a damart is disabled. Goatcher v. United Sates Dep't of Health & Human Servs, 52

F.3d 288, 290 (10th Cir. 1995).




In the current case, the ALJ gave “controlling weight to Dr. Brahms opinion that there
is no medicd bass for damant to continue to need to eevate his right leg twice a day to heart
level.”(Tr. a 18.) Dr. Brahms opinion was based on a disagreement concerning the treatment
needed to treat plantiff's knee injury. (Tr. at 18.) The objective medical evidence did not show
that plantiff was limited by swelling in his knee. On September 6, 2002 Jasper Fullard, M.D.,
a tregting physdan, noted that Plantiff's “knee actually looks pretty good. | think the brace
fits wel,” but Dr. Fullard felt that plaintiff would have problems doing anything that required
“alot of waking.” (Tr. & 18.)

Later on Juy 18, 2003, Dr. Maguire, plantiff's tresting surgeon, examined plantiff.
Dr. Maguire noted that plantff has some persstent problems with hs knee, but “he is
functioning reasonably wel.” (Tr. a 18.) He dso noted “no swdling”, a “nice range of motion”
and “pretty good ability, particularly in full extenson.” (Id.). Dr. Maguire believed that knee
replacement could be necessary in the future, but at the time plaintiff “[took] the occasional
Ibuprofen” and “doesn’'t require much more than that.” (1d) In Dr. Maguires report on
September 17, 2002, he advised plaintiff to elevate his leg, and he found that sweling in
Haintiff’s knee was “intermittent.” (Tr. at 19.)

Based upon the above evidence, the ALJ found an inconsistency between the opinion of
Dr. Maguire, the treating physician, and the other medicad evidence. This conflict properly
resulted in the ALJ refaring to the Dr. Brahms, the conaulting physcan. The ALJ then
weighed Dr. Brahms opinion againg Dr. Maguireé's and found that the opinion of Dr. Brahms

outweighed that of Dr. Maguire based upon the objective medica evidence.




The ALJ was adso obligated, however, to condder the length of the treatment
relationship, and the frequency of examination. This he did not do. Because the ALJ faled to
consder these two factors, the court mugt remand for the ALJ to consder these factors. If
these previoudy unconsdered factors warrant more deference to the opinion of the treating
doctor, the plantiff’s RFC should be adjusted accordingly. See, e.g. Watkins, 350 F.3d at 1301
(remanding for the Commissoner to apply the correct legd dandards in determining the

weight to be assigned to atreating physician’s opinion).

B. THE ALY SASSESSMENT OF RELEVANT EVIDENCE

Fantff adso argues that the ALJ faled to assess plantiff's RFC in accordance with
Socia Security Rule 96-8p, which dtates that an ALJ must provide a “narrative discusson
describing how the evidence supports’ his or her conclusion regarding RFC. Soc. Sec. Rul.
96-8p, 1996 WL 374184, a *7 (July, 2 1996) [herinafter SSR 96-8P]. It is unclear in what
respect plantff believes SSR 96-8P was not followed by the ALJ since plaintiff gives no
andyss in support of his argument. In his argument, plaintiff does use bold typeset to
emphasize that the ALJ s assessment must be based on dl relevant evidence in the case record
such as reports of daly activities and the effects of symptoms, including pain, that are
reesonably atributed to a medicdly determingble imparment.  Further, Pantiff tedified a
his adminidgrative hearing that he was unaéble to work as a result of pain in his right leg.
Therefore, the court believes that the plantiff’s argument in this regard must be that the ALJ

faled to condder plaintiff’s daily activities and pain when assessng his RFC.




In this case, the ALJ noted plantiff's tetimony regarding his dally activites  (Tr. a
17.) Paintiff testified that he lived on his own, and that he took care of his own persona needs.
He has trouble waking and sanding and estimated that he could st one hour and wak one
block. He dso dtated that he wore a knee brace when leaving home. He spent much of his time
watching televison, reading, and ligening to musc.  He tedtified that he cleaned his home, but
was sometimes limited by faigue. He aso dated that he has a limited socid life, but went to
church on occason. The ALJ dated that he consdered and weighed dl the evidence of record,
finding that the evidence did not support afinding that the plaintiff was dissbled.

Fantff makes no agument that this consderation was inadequate. The court finds that
the ALJ properly consder the objective evidence regarding plantff's daly activities when
assessing plaintiff’ s RFC.

In this case, the ALJ dso conddered plaintiff’s subjective complaints of pan. The ALJ
stated that he evduated plantiff’'s subjective complaints and dlegations in accordance with
Luna v. Bowen, 834 F.2d 161, 163-65 (10th Cir. 1987). In Luna, the Tenth Circuit set forth
the folowing factors for andyzing subjective complaints of disabling conditions. (1) whether
the damant proves with objective medica evidence an imparment that causes the subjective
condition; (2) whether a loose nexus exists between the imparment and the subjective
condition; and (3) whether the subjective condition is disabling based upon al objective and
subjective evidence. Glass v. Shalala, 43 F.3d 1392, 1395 (10th Cir. 1994); Luna, 834 F.2d

a 163-64. If the camant sdisfies the first two factors, the ALJ must condder plantiff's




assertions regarding subjective conditions and decide whether he or she believes them. Luna,
834 F.2d at 163.

In this case, the ALJs decison does not expressdy address each of these three factors.
Cetanly, though, plantff had knee surgery required by a datus post laterd tibia plateau
fracture that could reasonably be expected to produce some associated pain, and thus the ALJ
presumably found that plantff satisfied the firda two factors with respect to plantiff's
subjective complaints of pan. See, eg., Luna, 834 F2d a 164 (“[I]f an impairment is
reasonably expected to produce some pan, dlegations of dissbling pain emanaing from tha
imparmet are auffidetly conggent to require consderation of dl rdevant evidence”
(emphasis in origind)). Indeed, it appears from the substance of the ALJs reasoning that he
andyzed only the last of the three Luna factors. Accordingly, the court will confine its review
of ths issue to the ALJs evduation of the objective evidence and plaintiff's credibility
regarding his subjective complaints of pain.

Credibility determinations are peculialy within the province of the finder of fact, and
the court should not upset credibility determinations if they are supported by substantia
evidence. Kepler v. Chater, 68 F.3d 387, 391 (10th Cir. 1995). Nevetheess, the ALJs
evaduation mugt contain “specific reasons’ to support the credibility finding. Qualls v. Apfel,
206 F.3d 1368, 1372 (10th Cir. 2000); accord SSR 96-7p, 1996 WL 374186, at *2 (July 2,
1996). The ALJshould consider such factors as:

the levds of medication and ther effectiveness, the extensveness of the

attempts (medical or nonmedica) to obtan rdief, the frequency of medica
contacts, the nature of daly activities, subjective measures of credibility that are




peculialy within the judgment of the ALJ, the motivation of and rdaionship

between the clamant and other witnesses, and the consistency or compatibility

of nonmedica testimony with objective medicd evidence.
Huston v. Bowen, 838 F.2d 1125, 1132 (10th Cir. 1988). Findings as to credibility should be
closely and affirmatively linked to subgtantid evidence and not just a concluson in the guise
of findings Kepler, 68 F.3d a 391 (quoting Huston, 838 F.2d at 1133); see adso SSR 96-7p,
1996 WL 374186, at *2 (credibility finding must be “supported by the evidence in the case
record, and mug be sufficiently specific to make clear . . . the weight the adjudicator gave to
the individud’ s atements and the reasons for that weight”).

Here, the ALJ found that plantiff's dlegations regarding pain were not credible. (Tr.
a 19.) The ALJ noted plaintiff’s lack of medicd treatment for pain. He cited discrepancies
between plantiff's assartions and information contained in the documentary reports. He aso
noted the reports of the treating and examining physicians, and plaintiff’s need for only mild
or over-the-counter medication to control pan. The ALJ rdied on the testimony of Dr.
Brahms. Also, he cited plaintiff’s poor work history prior to cdlaiming a disability.

Fantiff makes no agument that the ALJs findings regarding the credibility of
plantiff's complaints of pan were not supported by substantia evidence.  The court finds that

substantial  evidence supports the ALJs credibility determination that plaintiff's complaints of

pain were not credible.
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IV. CONCLUSION
Thus, dthough the court does not agree with plantiff's contentions concerning the
ALJs credibility determinations, it remands the case to the Commissioner for the correct lega

standard to be applied to the weight assigned to the treating physician’s opinion.

IT IS THEREFORE ORDERED BY THE COURT that the Commissoner’s decision
denying Mr. Hdlland's request for SSI is reversed and remanded for further proceedings

cond stent with this Memorandum and Order.

IT 1SSO ORDERED this1st day of September, 2004.

g/ John W. Lungstrum
John W. Lungstrum
United States Didtrict Judge

11




