IN THE UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF KANSAS
RALPH E. HICKS,

Plaintiff,
CIVIL ACTION

No. 03-2481-CM
MICHAEL LEESON, et al.

Defendants.
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MEMORANDUM AND ORDER

Paintiff filed the instant action on September 17, 2003. On January 9, 2004, defendant
Jeff Baker filed aMotion to Dismiss (Doc. 32). That same day, defendants Ann Keary, Michadl
Leeson, Bill Storey, C.J. Sullivan, and Ledie Y oung dso filed aMotion to Dismiss (Doc. 34). In
their respective motions, defendants contend that this court lacks subject matter jurisdiction.
Plaintiff failed to timely respond.

On May 18, 2004, this court directed plaintiff to show cause, in writing, on or before
May 24, 2004, why defendants Motionsto Dismiss (Docs. 32 & 34) should not be granted and
further directed plaintiff to file a response to defendants motions on or before May 24, 2004.
On May 19, 2004, plaintiff filed a Statement to Show Cause & Jurisdiction (Doc. 56). The court
will therefore consider defendants motions to dismiss.
l. Standards

The court will dismiss acause of action for fallure to state a clam only when it gppears

beyond a doubt that the plaintiff can prove no set of factsin support of the theory of recovery that




would entitle him or her to rdlief, Conley v. Gibson, 355 U.S. 41, 45-46 (1957); Maher v.
Durango Metals, Inc., 144 F.3d 1302, 1304 (10th Cir. 1998), or when an issue of law is
digpogtive, Neitzke v. Williams, 490 U.S. 319, 326 (1989). The court accepts astrue al well-
pleaded facts, as distinguished from conclusory allegations, Maher, 144 F.3d at 1304, and all
reasonable inferences from those facts are viewed in favor of the plaintiff, Witt v. Roadway
Express, 136 F.3d 1424, 1428 (10th Cir. 1998). Theissuein resolving amotion such asthisis
not whether the plaintiff will ultimately prevail, but whether he or sheis entitled to offer evidence
to support the clams. Scheuer v. Rhodes, 416 U.S. 232, 236 (1974), overruled on other
grounds, Davisv. Scherer, 468 U.S. 183 (1984).

The court is mindful that plaintiff in this case appears pro se. Accordingly, while the court
should liberdly congtrue a pro se plaintiff’s complaint, “the court should not assume the role of
advocate, and should dismiss claims which are supported only by vague and conclusory
dlegations” Northington v. Jackson, 973 F.2d 1518, 1521 (10™ Cir. 1992).

. Facts

This case involves clams brought by plaintiff against employees of his trestment provider,
the Wyandot Mental Hedlth Center (defendants Michadl Leeson, Ann Keary, Bill Storey, C.J.
Sullivan and Ledie Y oung, referred to as the “treatment provider defendants’), and his atorney in
the Twenty-Ninth District Court of the State of Kansas, Wyandotte County, Case No. 1996-
CT-0123, Jeffrey Baker. Plaintiff asserts clams of “medica mapractice’ and “unlawful

detanment” againgt defendants for dlegedly forcing him to take injections of medication for an




ilIness which he clams he does not have and for violaions of his“civil rights” (Complaint 12 &
3).
The ingtant action arises froma case pending in the Twenty-Ninth Digtrict Court of the
State of Kansas, Wyandotte County Probate Department (hereinafter referred to as the “ probate
court™) captioned In the Matter of the Care and Treatment of Ralph Hicks Case No. 1996-
CT- 0123. The probate court case is a proceeding under the Kansas Care and Treatment Act
for Mentdly 11l Persons, Kan. Stat. Ann. 8 59-2945 et seq. On August 11, 2003, the probate
court entered a Journal Entry of Review in Case No. 1996-CT-0123 (Journd Entry), a certified
copy of which was filed under sed with the ingant motions. Because this Journd Entry deds
directly with the dlegations of plaintiff herein, and because plaintiff referenced this order in his
Complaint, the court takes judicid notice of the contents of Journal Entry. Fed. R. Evid. 201.
Fantiff’s Complaint contains one factud alegation, which isasfollows.
| have been forced to take injections of medication for an iliness
that | do not have by the Wyandotte Center Doctors & the
probate court. They have tampered with the injection and caused
me a heart attack and physical and emotiona torment. The

doctors have made repested “ spiritua” threats that they are going
to kill me and they're trying too.

(Complaint, I11. State of Claim). Plaintiff asserts jurisdiction under 28 U.S.C. § 1343 for dleged
medicd mdpracticg’ and “unlawful detainment.”
[I1.  Discussion

Generdly, § 1343 provides for origind jurisdiction in the United States district courts for
civil actions based on an dleged violation of civil rights. Absent an dlegation of deprivation of

rights under color of Sate law or aviolation of any act of congress which protects civil rights,
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jurisdiction pursuant to 8§ 1343 does not lie. Howard v. Sate Dep't of Hwys. of Colo., 478
F.2d 581 (10" Cir. 1973). The court points out that, in his Complaint, plaintiff does not cite to
any federd civil rights statute or United States Congtitutiond provision which he contends has
been violated by defendants.

Even under the rdaxed notice pleading Sandards of Rule 8, plaintiff’s clam in this case
for dleged “medicd mdpractice’ cannot be congtrued as a civil rights clam upon which subject
matter jurisdiction could be based under 28 U.S.C. § 1343. However, out of an abundance of
caution, the court will address plaintiff’s daim for “unlawful detainment” asif it had been brought
asaclam under Section 1983, cognizant of the fact that: (1) plaintiff ispro se; (2) notice pleading
isal that is generdly required under Fed. R .Civ. P. 8; (3) in the context of amotion to dismissal
the wdll-pleaded facts of the Complaint must be accepted as true and construed in the light most
favorable to the plantiff; and (4) aclam for “unlawful detainment” under certain circumstances
could potentialy giveriseto aclam under Section 1983.

To gate acause of action under 42 U.S.C. 8§ 1983 for an dleged congtitutional violation,
the chalenged conduct must condtitute state action. Lugar v. Edmondson Oil Co., 457 U.S.
922, 930-32 (1982); Pino v. Higgs, 75 F.3d 1461, 1464 (10" Cir. 1996). In the present case,
plaintiff asserts no dlegation that any individud trestment provider defendant took any action
under color of gate law. In the context of a 8 1983 claim, the conduct of a private individud
may only condtitute state action if it is“fairly attributable to the sate” Pino, 75 F.3d at 1465. A
private individua’ s conduct isfairly attributable to the sate if two conditions are met: “Fird, the

deprivation must be caused by the exercise of some right or privilege created by the State or by a




rule of conduct imposed by the State or by a person for whom the state is responsible. Second,
the private party must have acted together with or . . . obtained significant ad from State officids
or engaged in conduct otherwise chargeable to the State.” 1d. (citations omitted).

Reading the Complaint in the light most favorable to the plaintiff, his dleged deprivation is
the receipt of medicd trestment from the treatment provider defendants in the form of injections
of medication. Although plaintiff is receiving his treetment because of hisinvolvement with the
probate court pursuant to Kan. Stat. Ann. § 59-2945 et seq., the fact that a state procedure —
including a civil commitment procedure — was involved does not render the actions of private
individuals “state actions’ for purposes of § 1983. Scott v. Hern, 216 F.3d 897, 906-907 (10"
Cir. 2000). In short, plaintiff has not dleged a sufficient basis for the court to conclude that the
treatment provider defendants were Sate actors and, as such, plaintiff’s clams againg these
defendants mugt fail.

Additiondly, plaintiff’s dam againgt defendant Baker fails for the same reason.
Defendant Baker was plaintiff’ s court-gppointed attorney for plantiff’ s involuntary commitment
proceedings. To the extent plaintiff contends that defendant Baker violated plaintiff’s civil rights,
plantiff cannot gate aclam. An attorney engaged in proceedings on behdf of aclient is not
acting under color of state law. Gatlin v. Hartley, Nicholson, Hartley & Arnett, P.A., No. 99-
2347-JWL, 1999 WL 1096039, at *3 (D. Kan. Nov. 8, 1999).

Even assuming the defendants could be considered state actors subject to suit under
81983, plantiff’sdam fails. The court has taken judicid notice of the fact that acivil

commitment case involving plaintiff is pending in state probate court and of the orders and




findings made by the probate court in that case. The Conditution dlows amentaly ill patient to
be forcibly medicated, where the patient has been found incompetent to make medica decisions,
iIf the patient is dangerous to himsdlf or others and the trestment isin the patient’s medica
interests. Jurasek v. Utah State Hosp., 158 F.3d 506, 511 (10" Cir. 1998). Notably, the
Journd Entry from the probate court, which addresses the “injections of medication” complained
of by plaintiff in the ingant action, was entered gpproximately one month prior to the
commencement of the ingtant federa court action. Seeid. at 512 (a hospital may not rely on a
commitment court’s determination unless such an assessment was made close in time to the
hospitd’ s decison to medicate).

In this case, to the extent plaintiff is seeking to chalenge the probate court’ s findings, the
court lacksjurisdiction. Plaintiff’s probate court caseis a proceeding under the Kansas Care and
Treatment Act for Mentdly 1l Persons. This Act provides complete due process in the form of a
cvil trid prior to any commitment or treatment, including “injections” See Kan. Stat. Ann. 8 59-
2966, 2967 & 2976. Plaintiff had the right to be present at any hearings, to testify, to present
and cross-examine witnesses and to be represented by counsdl. 1d. § 59-2966. The statute
providesfor periodic review. 1d. §59-2969. If plaintiff takesissue with the Kansas probate
court’s findings, plaintiff must request areview in that court or appeal the probate court’ s orders
to the Kansas appdllate courts. Plaintiff cannot collateraly attack the findings of the probate court
in the federal court at thisjuncture. Young v. Quasim, 72 Fed. Appx. 541, 542 (9™ Cir. 2003)
(avilly committed detainee can not collaterdly attack the congtitutiondity of his confinement by

filing a8 1983 clam without proving that his conviction or sentence was reversed on direct




apped, expunged by executive order, declared invaid by a state tribuna authorized to make such
determination, or cdled into question by afederd court’sissuance of awrit of habeas corpus).
Pantiff hasfaled to exhaugt his adminigrative remedies through the state judicia system and, as
such, this court lacks jurisdiction over plantiff’s clam. Defendants motions to dismiss plantiff’'s
cvil rights clam are granted.

Given that no federd question remainsin this case and diversity jurisdiction does not
exig, the court in its discretion declines to exercise supplementa jurisdiction over plaintiff's
medicd mapractice dam. To the extent plaintiff asserts such acdam, that clam is dismissed
without prejudice. There being no claims left before the court, the court denies as moot the
remaning pending maotions.

IT ISTHEREFORE ORDERED that defendant Jeff Baker's Motion to Dismiss
(Doc. 32) and defendants Ann Keary, Michael Leeson, Bill Storey, C.J. Sullivan, and Ledie
Young's Motion to Diamiss (Doc. 34) are granted. Plaintiff’s Motion for Judgment (Doc. 38),
defendant Baker’s Motion to Strike (Doc. 44) and plaintiff’s Motion for Order (Doc. 54) are
denied as moot. This caseis hereby dismissed.

Dated this 28" day of May 2004, at Kansas City, K ansas.

g Carlos Murguia
CARLOSMURGUIA
United States District Judge







