IN THE UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF KANSAS

GWENDOLYN COBBS,
Plaintiff,
CIVIL ACTION
VS. No. 03-2203-GTV

JO ANNE B. BARNHART,
Commissioner of Social Security,

Defendant.

MEMORANDUM AND ORDER

Fantiff Gwendolyn Cobbs brings this action pursuant to 42 U.S.C. 88 405(g) and 1383(c)
and D. Kan. Rue 83.7, seeking judicid review of the decison of the Commissoner of Socid
Security (“Commissone”) to deny her applications for disdbility insurance benefits and
supplementd security income benefits under Titles 1l and XVI of the Socid Security Act.  Paintiff
clams she is dissbled due to a right ankle injury that she suffered from a motor vehicle accident.
She has a high school education, and her past work experience includes employment as a retail
cashier, a bank tdler, an assembly worker, a secretary, a file clerk, and a customer service
representative.  For the reasons set forth below, the court affirms the Commissoner's decison.

|. Procedural Backaround

On October 11, 2000, Rantff filed applications for disability benefits, claming disability
gnce September 12, 1998. The gpplications were denied both initidly and upon reconsderation.

At Pantiff's request, an adminidraive lav judge (*ALJ) hdd a hearing on October 20, 2002, at




which Fantff and her counsd were present.  On January 6, 2003, the ALJ rendered a decision
in which he determined that Plantiff was not under a “disaility” as defined by the Socid Security
Act. After the ALJs unfavorable decision, Plantiff requested review by the Appeds Council. The
Appeds Council denied Fantiff's request for review on February 24, 2003, rendering the ALJs
decison the final decision of the Commissioner.

1. Standard of Review

The Commissoner’s findings are binding on this court if supported by substantia evidence.

42 U.S.C. § 405(g); Dixon v. Heckler, 811 F.2d 506, 508 (10th Cir. 1987). The court’s review
is limited to determining whether the Commissoner’s decison is supported by substantia
evidence in the record and whether the Commissoner properly applied relevant legd standards.

Marshdl v. Chater, 75 F.3d 1421, 1425 (10th Cir. 1996) (dting Castellano v. Sec'y of Health &

Humen Servs, 26 F.3d 1027, 1028 (10th Cir. 1994)). “Subgtantid evidence is such relevant
evidence as a reasonable mind might accept as adequate to support a conclusion.” Caddlano, 26
F.3d at 1028 (citations and interna quotation marks omitted). The court may not reweigh the

evidence or subdtitute its judgment for that of the ALJ or the Commissioner. Hamilton v. Sec'y

of Hedlth & Human Servs,, 961 F.2d 1495, 1500 (10th Cir. 1992).

I1l. TheALJ' sFindings

In his January 6, 2003 decison, the ALJ made the following findings.

1 The damat met the eanings requirements of the Act on September 12,
1998 and continued to meet them through the date of this decision.

2 The cdamant has not engaged in substantid gainful activity since September
12, 1998.

3. The medicd evidence edtablishes tha the damant has the following severe




imparments. is satus post an externd fixaion of the right tibia and open
reduction and internd fixation of the distal tibia pilon fracture, has some
degenerative changes in the right ankle joint and is status post a laparoscopic
cholecystectomy. Nevertheless, she does not have an imparment or
combination of imparments lised in, or medicaly equa to one lised in 20
C.F.R. Part 404, Appendix 1, Subpart P.

4, The damant’s testimony is not found credible when considered in ligt of
the medicd dgns and findings hidory of medica treatment, reports of
tresting and examining physcdans and the inconssencies in the clamant’'s
tetimony, dl of which is discussed more fuly in the Rationale section of
this decison.

5. The damant had [dc] the resdud functiona ceapacity to perform work-
rdlated activities except for lifting or carying more than ten pounds
maximum occasondly and five pounds frequently and would require a
gt/sand option in competitive employment (20 C.F.R. 88 404.1545 and
416.945).

6. The clamant is unable to perform her past relevant work.

7. The clamant is a younger individua (20 C.F.R. 88 404.1563 and 416.963)
and has a high school education (20 C.F.R. 88 404.1564 and 416.964).

8. The damant has no acquired work <kills that are trandferable to semi-skilled
or silled work functions of other work within her resdua functiond
capacity (20 C.F.R. 88 404.1568 and 416.968).

0. After conddering the damat's &bove described resdua functiona
capacity for a range of work and age, education and past relevant work, the
undersgned Adminidrative Law Judge is persuaded that the clamant would
be able to make a vocationd adjustment to work which exists in significant
numbersin the locd and nationa economies.

10. The damat has not been under a “disility” as defined in the Socid
Security Act, as amended, since September 12, 1998 and through the date of
this decision (20 C.F.R. 88 404.1520(f) and 416.920(f)).

V. Discussion of Plaintiff’s Claims

“The Secretary has edtablished a fivestep sequential evaluation process for determining

whether a damant is disabled.” Williams v. Bowen, 844 F.2d 748, 750 (10th Cir. 1988). “If a

determination can be made at any of the steps that a damant is or is not disabled, evauation under

a subsequent step isnot necessary.” 1d. Those five steps are as follows:




(1) A person who isworking is not disabled.

(20 A peson who does not have an imparment or combination of imparments
severe enough to limit the ability to do basic work activities is not disabled.

(3) A peson whose imparment meets or equas one of the imparments lised in
the regulationsis conclusvely presumed to be disabled.

(4) A person who is able to perform work she has done in the past is not disabled.
(5) A person whose impairment precludes performance of past work is disabled
unless the [Commissoner] demonstrates that the person can perform other work.
Factors to be consdered are age, education, past work experience, and residud

functiona capacity.

Reyes v. Bowen, 845 F.2d 242, 243 (10th Cir. 1988) (citing 20 C.F.R. § 416.920(a)-(f)) (internal
citations omitted).

Pantff dleges that the ALJ committed errors a steps four and five  Specificdly, she
asserts that: (1) the ALJ faled to include her non-exertiona imparments in determining her
resdua functiond capacity (“RFC”); (2) the ALJ did not stisfy his burden of demondrating that
Pantff could perform other jobs in the nationd economy; and (3) the ALJ did not resolve the
conflict between the vocational expert’'s testimony and the Dictionary of Occupationd Titles. The
court will address each of these argumentsin turn.

Clam 1: The ALJ Ignored Plaintiff’s Non-Exertiona Impairments

Plantiff fird# maintans that the ALJ ignored her non-exertiond imparments in assessng
her RFC at step four of the evduation process. In particular, she contends that the ALJ failed to
consgder that the disabling pain in her ankle impairs her concentration, interferes with her ability
to deep at night, causes her fatigue, and requires her to lie down and elevate her leg for two to
three hours in the daytime. Pantiff aso directs the court to her testimony a the hearing in which

she sated that during a five-day workweek she would be incapacitated because of the ankle pain




for two days. In response, the Commissoner asserts that the only evidence supporting Plaintiff’'s
dlegaions of pan, fatigue, and the need to lie down during the day is Plantiff's own testimony.
The Commissoner contends that the ALJ did not find these dlegaions credible, and thus, the ALJ
properly omitted them from Pantiffs RFC. While Pantiff does not specificaly chdlenge the
ALJs credibility determination, the Commissioner correctly points out that this is reason for the
ALJs falure to indude Fantiff's dlegaions of pan in her RFC. The court will therefore
evauate whether the ALJ s credibility determination is supported by substantid evidence.

Because the ALJ is “‘optimdly pogtioned to observe and assess witness credibility,”

Adams v. Chater, 93 F.3d 712, 715 (10th Cir. 1996) (quoting Casias v. Sec'y of Hedth & Human

Sarvs, 933 F.2d 799, 801 (10th Cir. 1991)), the court “may overturn such a credibility
determination only when there is a conspicuous absence of credible evidence to support it

Patterson v. Apfd, 62 F. Supp. 2d 1212, 1217 (D. Kan. 1999) (cting Trimiar v. Qulivan, 966 F.2d

1326, 1329 (10th Cir. 1992)). Credibility determinations made by the ALJ are generdly treated

as binding upon review. See Tdley v. Sullivan, 908 F.2d 585, 587 (10th Cir. 1990).

When evduding the credibility of a damant's complaints of disabling pan, the ALJ should
ask the fallowing questions “(1) whether [the] [c]lamant established a pain-producing imparment
by objective medicd evidence;, (2) if s0, whether there is a “loose nexus’ between the proven
impairment and [the] [c]lamant’s subjective dlegations of pain; and (3) if so, whether, consdering
al the evidence, both objective and subjective, [the] [c]lamant’'s pain is in fact disabling.”

Musgrave v. Sullivan, 966 F.2d 1371, 1376 (10th Cir. 1992) (citing Luna v. Bowen, 834 F.2d 161,

163-64 (10th Cir. 1987)). In deciding whether the clamant's pan is disabling, the ALJ should
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congder the following factors:

the levds of medicaion and ther effectiveness, the extensveness of the attempts
(medical or nonmedica) to obtain relief, the frequency of medica contects, the
nature of daly activities, subjective measures of credibility that are peculiarly
within the judgment of the ALJ, the motivation of and rdationship between the
clament and other witnesses, and the consstency or compdibility of nonmedica
testimony with objective medical evidence.

Huston v. Bowen, 838 F.2d 1125, 1132 (10th Cir.1988). Ovedl, “an ALJs findings as to

credibility should be cosdy and dafirmativdy linked to subgstantid evidence and not just a
condusionintheguise of findings” 1d. at 1133.

In his decison, the ALJ concluded that Pantiff “exaggerated her symptoms” and
therefore, he could not find her dlegation of tota disability credible  The ALJ based his
determination on Paintiff’s medical history, work history, and the factors cited above in Huston.
After reviewing the record and the ALJs decison, the court concludes that the ALJs credibility
determination is supported by subgtantid evidence. The ALJ did not er by faling to include
Faintiff’s dleged non-exertiona imparmentsin her RFC.

i. Plantiff'sMedica History

The medicd record before the ALJ indicates that between September 12, 1998, the date
of PRantiff's accident, and October 1, 2002, one treating physcian, one consultative physician,
and one psychologist examined Plaintiff.

On September 12, 1998, the day of PRantiff's motor vehicle accident, Dr. Thomas
Samudson, M.D., an orthopaedist a the Kansas City Bone and Joint Clinic, performed a closed

reduction on Rantiff's rignt tibia. Two days later, Dr. Samuelson performed a second surgery on




Fantff to place an externd fixer on her rignt tibia On September 18, Dr. Samueson discharged
Fantiff, noting that a physcd therapist had ingtructed her on gat traning and weightbearing and
that “her wounds were heding well.”

On September 23, Plaintiff visted Dr. Samudson for an evauation. Dr. Samuelson noted
some mild swdling in her ankle, some shortening of her right ankle joint, and that Plantiff
complained of pan. He recommended an additiond surgery to improve the overdl dignment in
her fibula. Plantiff underwent the advised surgery on September 28.

FPantff returned for a follow-up examination on October 7, 1998. Dr. Samuelson
prescribed her Tylenol #3 for pan relief because she continued to experience pain and discomfort.
On October 21, Dr. Samuelson agan evduated Paintiff and opined that her fracture appeared
dable and that she had no ggnficat swdling.  Paintiff reported that she was “feding much
better.” On November 11, Dr. Samuelson reported that Paintiff had some mild sweling in her
ankle and ingtructed her to begin working on ankle motion.

On December 2, 1998, Dr. Samudson evduated Fantff and noted that no ggnificant
swelling appeared in her right ankle and that she could progress to partid weightbearing. Then on
December 30, Rantff returned to see Dr. Samueson. He observed that her fracture was hedling,
she had no complaints, and that she could increase her weightbearing to atolerable level.

On January 27, 1999, Dr. Samuelson reported that Paintiff could progress to full
weightbearing and that she had no pain. He further noted that she was walking without crutches.
Pantff reported some soreness in her ankle on February 15. Dr. Samuleson stated that the

soreness appeared near the pins in her ankle and prescribed her Alleve as needed. X-rays taken on




March 15 indicated that Pantiffs ankle heded wel. On that day, Pantff did not have any
complaints and Dr. Samuelson placed her in a cast boot. On April 5, Dr. Samuelson mentioned that
Pantff had a “digt atagic gat” and directed her to continue working on srengthening
exercises for her ankle.

On June 3, 1999, Rantff complaned of “pergding soreness’ in her ankle. X-rays
indicated a dight narrowing at her tibiotdar joint, and Dr. Samuelson noted that he would continue
to look a this narowing to make sure no progressive athritis developed. Overdl, he observed
that Plantiff was walking without much of a limp and that the x-rays showed tha the fractures were
heding wdl. He scheduled Pantiff for surgery on June 15 in order to remove the four screws
in her ankle. The screws were no longer serving their purpose and Plaintiff wanted them removed
because they were bothering her.  On June 15, Dr. Samuelson performed the surgery as scheduled.

Paintiff returned to Dr. Samudson for an evauation on July 1, 1999. Dr. Samuelson
observed that she had only dight discomfort in her ankle, that the sweling in her ankle was
minmd, and that her ankle should fed better as the skin matured. Equally important, he observed
that Plantiff could “resume normd activities”

On September 30, 1999, Fantiff complained that her right ankle was sore. Dr. Samuelson
observed that she had dight swdling in her ankle and that the area Plaintiff complained of soreness
was different from the area that she complained of before her screws were removed. He dso
mentioned that Fantiff was not taking any medication for her ankle. X-rays reveded degenerative
changes in her ankle joint that had progressed from previous x-rays. Dr. Samuelson reported that

her fracture was “well heded” and that he would continue to monitor the degenerative changes.
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He further stated that “if the arthritis progresses more and begins to cause her pain, something
more aggressive may need to be done.”

Dr. Kamran Riaz peformed a conaultative examination on December 2, 2000. Dr. Riaz
observed that: Paintiff waked with a mild limp, but she did not use an assgtive device; Plantiff
complained that the pain in her right ankle caused her to awaken three times per night, worsened
with changes in the westher; and perssted if she walked or remained standing for a long time; and
Paintiff used Ibuprofen and took hot showers to relieve the pain. Dr. Riaz also reported that
Fantff did not experience difficulty getting on or off the examining table or squatting and
aigng from the gtting podtion.  She did report, however, that Plaintiff experienced “severe”’
difficulty with hed and toe waking.

Dr. Riaz bdieved that Pantff suffered from “traumaic athragias”™ She concluded that:

[Pantiff mantans a limited range of motion without inflammatory changes,

erythema, or hypethermia.  Gait favors the right and detion is stable.  No assigtive

device is mandatory. Despite surgery, she perssts with pain. No obvious joint
indability is noted. The patient, as well, has a history of carpd tunne and is status

post surgicd repair without resdud.

Fndly, Hantiff’s medical record reveds that on October 1, 2002, Dr. Elizabeth Campbell
peformed a psychologicd evduation on Paintiff. During the examination, Dr. Campbel
observed that Pantff was in “great pain,” “waked quite hdtingly,” and experienced difficulty in

gtting for the tests.

In his decison, the ALJ reviewed the medicd evidence summarized above and observed

! Arthralgia is defined as pan in the joint that is not inflammatory in character. Stedman's
Medica Dictionary 149 (27th ed. 2000).




that:

no tregting or examining medica professond has indicated that the cdamant’s right

ankle pain or swelling would redtrict her to the degree dleged or that she would

need to elevate her ankle for a couple of hours a day, deep two to two and a half

hours a day, lie down to rdieve the pressure on her ankle or lie down two days a

week in bed because of the resduds from her right ankle injury.
The ALJ focused on the progress notes Dr. Samuelson used to track Plaintiff’s ankle fracture. He
noted Dr. Samudson’s findings that Plaintiff’s ankle was well heded, she could put full weight on
the ankle, and that she could return to norma activities as of July 1, 1999. The ALJ further
pointed out that Plantff had not had any surgery on her ankle since June 15, 1999, and had
receved minma trestment on her ankle after that time. In fact, Plaintiff did not return to Dr.
Samudson for treatment after September 30, 1999. On he September 30 vigt, Pantiff
complained of soreness. X-rays reveadled degenerative changes in her ankle and the possibility of
progressng arthritis.  Although this provides some evidence of that Plantiff’s condition was
worsening, Plantiff never visted Dr. Samuelson again to recelve treatment. The medica record
does not indicate that she received any other medicd attention until the December 2, 2000
consultative examination. The court concludes that the ALJ properly consdered Pantiff's falure
to seek treetment and the lack of a medica opinion suggesting that she needs to redrict her daly
activities as undermining her dam of disability.

il. Plantiff’ sWork Higtory
The ALJ dso found that Plantiff's work activity after her aleged disability date, athough

not rigng to the levd of subgtantid ganful activity, congtituted evidence of her aility to work

and conflicted with her dam of tota disbility. The record shows that Plaintiff worked as a
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shipping clerk from April 1999 untl July 1999, worked in customer service for one month in
November 1999 and again worked in customer service from May 2000 until July 2000. Paintiff
sad that she left her shipping clerk job to have ankle surgery, and left the two customer service
jobs because her ankle was bothering her. The court determines that Plantiff’s work history does
not provide definitive evidence of her ability to return to work. But the court concludes that the
ALJdid not err by relying on this evidence as an indicator of her capacity for work.

iii. The Huston Factors

Hndly, the ALJs decison discussed some of the factors liged in Huston to support his
credibility determination. He first observed that as of October 30, 2000, the date of the hearing,
Fantff tedtified that she took over the counter lbuprofen two times a day and Celebrex once a
day for her akle pan. She stated that she had been using Cedebrex for four months, and had
stopped usang Tylenol and Motrin for about three months. While the record does not reved
whether PRantiff fdt that the medications were effective for her pain rdief, Pantff did tedify
that she did not suffer any Sde effects  Second, as pat of her daly activities Paintiff testified
that she does the smdler quantity grocery shopping and helps her family carry the groceries, drives
to the grocery dore, post office, and her mother's house, helps her children with dusting,
vacuuming, cooking, dishes, and laundry, and takes care of her personad needs. Findly, the ALJ
noted that Plantff did not provide any affidavits or testimony from third parties to support her
dlegations of severe pan. The court finds that the ALJ properly relied on this evidence to support
his credibility determination.

Based on the evidence in the record, the ALJ concluded that Plaintiff's testimony
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concerning the intendty of her ankle pan was not credible.  The court holds that substantia
evidence supports this decison. The ALJ did not er by excluding Pantiff's pan from his
andydgsa sep four.

Clam 2: The ALJ Failed to Show that Jobs Existed in the National Economy

Pantiff next contends that, a step five, the ALJ did not satisfy his burden to show that jobs

exiged in the nationa economy that she could perform. See Williams v. Bowen, 844 F.2d 748,

751 (10th Cir. 1988) (At “sep five, the Secretary bears the burden of showing that a clamant
retans the capacity to perform other work and that such work exists in the nationa economy.”).
The court disagrees with Plaintiff’ s contention.

After reviewing the record, the court determines that Pantff's conclusory argument is
unsupported.? The vocationd expert at the hearing testified that Plaintiff possessed skills from
her past employment that would transfer to sedentary or light work. The vocationd expert noted
that 6,000 data entry clerk postions existed in the state of Kansas, and 600,000 data entry clerk
postions exised naiondly. She reported that Smilar numbers of jobs were avalable on a date
and nationd bass for receptionist podstions. Moreover, the ALJ posed a hypothetical to the
vocationd expert, which contained a summay of Pantff’'s credible limitations. The vocationa
expert responded that the hypotheticd clamant could peform sedentary work, including

Fantiff's past work in customer service and data entry. Overdl, the vocationd expert tedtified

2 Paintiff’s brief does not provide any support for this argument. It merely quotes severd

passages from Eighth and Tenth Circuit cases that explain the Commissioner’s burden at step five.
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that over 7,000 sedentary, unskilled jobs were avalable in the state of Kansas, and over a million
nationwide. Subgtantia evidence in the record demondtrates that podtions existed in the loca and
national economies that Plaintiff could perform.

Claim 3: Potential Conflict Between the Vocationa Expert’s Testimony and the DOT

Hndly, Pantff dams that the ALJ falled to ask the vocationad expert whether the jobs
e indicated PRantiff could perform conflicted with the Dictionary of Occupationa Titles
(“DOT”). In support of her pogtion, Plantiff cites the Tenth Circuit's decison in Haddock v.
Apfd, 196 F.3d 1084 (10th Cir. 1999) and Social Security Ruling 00-4p (“SSR 00-4p”), 2000 WL
1898704 (Dec. 4, 2000).

In Haddock v. Apfel, the Tenth Circuit hedd “that before an ALJ may rely on expert

vocational evidence as subgtantia evidence to support a determination of nondisability, the ALJ
must ask the expert how his or her testimony as to the exertiond requirement of identified jobs
corresponds with the Dictionary of Occupationd Titles, and dicit a reasonable explanation for any
discrepancy on this point.” 196 F.3d at 1086. The court specified that the ALJ carried this burden
to investigate and obtain ajudtification for any conflict. 1d. at 1091.

After the Haddock decison, SSR 00-4p was enacted, which states, in part, that “[w]hen there

is an gpparent unresolved conflict between VE and VS evidence and the DOT, the adjudicator must
didt a reasonable explanation for the conflict before rdying on the VE or VS evidence to support
a determination or a decision about whether the claimant is disabled.” 2000 WL 1898704, at *2.

During Plaintiff’s hearing, the ALJ asked the vocational expert what jobs were available to

a hypotheticd individud with the same age, education, work experience and RFC as Plantiff. As
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mentioned earlier, the vocationd expet tedtified that this hypothetica individua could perform
sedentary, unskilled work, induding the sedentary jobs of cashier, tdephone solicitor, information
clerk, and assembler. Even though the ALJ did not specificdly inquire as to whether a conflict
exised between the vocationd expert’s testimony and the DOT, the court holds that there is no

reversble error because there was no apparent conflict. See Hodgson v. Barnhart, No. 03-185-B-

W, 2004 WL 1529264, a *2 (D. Me. dune 24, 2004) (“[T]he mere failure to ask such a question
cannot by itsdf require remand; such an exercise would be an empty one if the vocational expert’s
tetimony were in fact conagent with the DOT.”). Notably, Plantiff only asserts that the ALJ did
not “make a detailed inquiry as to any possble conflict” between the vocationd expert’'s testimony
and the DOT. Paintiff does not direct to the court to an actua conflict between the vocational
expet’'s testimony and the DOT. The DOT classfies the jobs of cashier, telephone solicitor, and
information clerk as sedentary. See United States Dep't of Labor, Dictionay of Occupational
Titles, Vols I, 1I, 211.362-010 (cashier), 299.357-014 (tdephone olicitor), 237.367-022
(information clerk), (4th ed. Rev. 1991). The DOT bresks the job of assembler down to specific
areas, some of which require only a sedentary exertion level. See id. a 700.684-014 (jewdry
assembler), 706.684-030 (atomizer assembler). Because no agpparent conflict exists, the court
finds no error for the ALJ sfailure to make such an inquiry.

IT IS, THEREFORE, BY THE COURT ORDERED that the Commissoner’s decison is
affirmed.

The caseis closed.

Copies of this order shdl be tranamitted to counsel of record.
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IT ISSO ORDERED.

Dated at Kansas City, Kansas, this 28th day of September 2004.

/9 G.T. VanBebber

G. Thomas VanBebber
United States Senior Didtrict Judge
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