UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF KANSAS

Sabrina Becerra, aminor, Natural Dependent Daughter
and Legd Heir of Aaron M. Becerra, Deceased,
by and through her Natural Mother, Legal Guardian
and Next Friend, ANGELA PEREZ, et d.,
Plaintiffs,
VS. Cas= No. 02-2492-DJW

UNIFIED GOVERNMENT OF WYANDOTTE
COUNTY/KANSASCITY, KANSAS, et d.,

Defendants.

MEMORANDUM AND ORDER

Thisisalawsuit to recover for personal injuriesand wrongful death arising out of acollision
between a fire truck and a private automobile. Defendants’ Motion for Summary Judgment
(doc. 105) isready for decision and, for the reasons below, the Motion isgranted in part and denied
in part.

I. Facts

The following facts are either uncontroverted or presented in the light most favorable to
Plaintiffs, the nonmoving parties:

A. The Collision

Anthony Mots (“Mots’) is employed as a firefighter with the Kansas City, Kansas Fire
Department, a division of the Unified Government of Wyandotte County/Kansas City, Kansas
(“Unified Government”). Inthe course of responding to an emergency call on September 30, 2000,
Mots—who was driving afire truck westbound on Centra Avenue —struck a vehicle being driven
southbound on 18th Street by Aaron Becerra (“Becerra’). Becerra subsequently died as aresult of

the injuries he sustained in this accident.



Mots activated emergency lights and sirens on the fire truck when he left the fire station.
Mots acknowledges there were no traffic signals restricting westbound Central Avenue traffic at
15th, 16th or 17th Streets and concedes hemay have been ableto seethe 18th Street/Central Avenue
traffic light governing his westbound direction of travel on Central Avenue as early as 14th Street.

Thereisadispute between the partiesregarding the color of thetrafficsignal a thetimeMots
drovethrough the 18th Street/Central Avenueintersection: Plaintiffsallege thetraffic light wasred
as Mots approached and drove through the intersection. Defendants maintain the 18th Street light
was red as Mots traveled on westbound Central through the intersections at 15th, 16th and 17th
Streets, but that the 18th Street light turned green for westbound traffic on Central at some point
during the time Motswastraveling from 17th to 18th Street. For purposes of ruling on the pending
Motion for Summary Judgment, the Court views the facts in the light most favorable to Plaintiffs;
thus, the Court deems Mots to have run ared light prior to the collision.

Although neither Mots nor the supervisory captain riding in the seat next to Mots know the
rate of speed at which the fire truck was traveling between 14th Street and the 18th Street/Central
Avenue intersection, Mots believes he had an adequate opportunity to appraise the roadway ahead
of him — including the intersection, traffic and traffic lights — and decide how he was going to
navigate through the traffic as he approached the intersection.

Central Avenue and 18th Street meet in a five-way intersection with a building on the
northeast corner. This building can blanket and/or ricochet the sirens and horns of an emergency
vehicle and also can blanket or block the line of sight to the lights of an emergency vehicle.

The emergency lights and sirens were operating and Mots sounded the air horn as the fire

truck approached the 18th Street/Central Avenuetrafficsignal. Duetothe position of other vehicles



heading westbound in front of him and stopped for thered light, Mots moved the fire truck from the
westbound lane of trafficinto the eastbound lane for oncoming traffic and subsequently entered the
intersection inthat lane. Even though thelight wasred, Motsdid not stop thefiretruck at thetraffic
light and accel erated to increase the speed of thefiretruck as he entered theintersection. Although,
again, neither Mots nor the supervisory captainriding in the seat next to Motsknow therate of speed
at which thefiretruck wastraveling prior to the collision, Plaintiffs' accident reconstruction expert
calculaes a speed of 23-24 miles per hour at impact.

Although Mots did not see the Becerra vehicle until a split second before the collision,
eyewitness Kenneth Lee, who was stopped a the red light on westbound Central Avenue a 18th
Street as the fire truck went around him, was able to see Becerra' s vehicle as Becerra approached
and entered the intersection on southbound 18th Street.

B. Fire Department Written Training Materials

Theemergency vehicleoperators training materialsused by the Unified Government totrain
Kansas City, Kansas fire department drivers include materials from the International Fire Service
Training Association (“IFSTA”). The IFSTA manuals are maintained in fire station libraries and
at the fire department library in order to provide training opportunities for fire department
employees. The fire department’s goal in making IFSTA emergency vehicle traning maerias
availableto itsdriversisto ensurethat an emergency vehicle is operated safely, and that the vehicle
arrivessafely a itsdestination. When afire department empl oyee seeks apromotion to the position
of driver, the employee must pass a test consisting of questions derived from IFSTA materials.
Emergency vehicle drivers should, therefore, know the basic concepts of emergency driving as

outlined in the materials made available to them, which include the IFSTA books.



C. Fire Department Policies, Practices and Training Regarding Travel Route, Travel
Speed and Traveling Through Intersections

1. Travel Route
a. Testimony of Anthony Mots

When a dispatcher transmits an emergency fire call to the fire station, Mots — as the driver
of the fire truck — first ascertains the site location and determines a travel route to reach the site.
Mots then gets in the fire truck, pulls out on the roadway and begins traveling his predetermined
route. Mots always travels the most direct route when responding to an emergency fire call.

M ots acknowledges that buildings at an intersection can blanket or redirect siren noise, and
thereby increase the potential for a collison. Mots dso acknowledges that a busy and congested
intersection is more prone to collisions involving emergency vehicles, and that the more roadways
there are at an intersection, the higher the risk for collision. Nevertheless, even assuming that the
features of the intersection make it more dangerous than ancther intersection, Mots always travels
the most direct route when responding to an emergency fire call and does not change his chosen
route to avoid an intersection that he believes is more hazardous.

b. Testimony of Fire Chief Thomas DeKeyser

Thomas DeK eyser has been the Chief of the Kansas City, Kansas Fire Department since
1996, and his duties include general leadership and development of policies and procedures,
including general orders, special orders, bulletins, memorandums, standard operating guidelinesand
rules of conduct. ItisDeKeyser’sjob to interpret and define the meaning of adepartment policy if
such apolicy comesinto question. In selecting atrave route to afire emergency, DeKeyser deems

speed of response as the paramount consideration.



c Testimony of Captain Stephen
In choosingtherouteto afireemergency, Captain Stephen, whoisMots' supervisory captain
and was seated to Mots' right at the time of the collision, will not avoid an intersection because the
intersection, dueto congestion, traffic count, nature of signals, natureof road layout, or the presence
of building structures, ismorerisky. To the contrary, hewill go through that intersection: “[c]losest
route is what we like to go.”
d. Training Materials
In selecting aproper responseroute, IFSTA emergency vehicle operators' training materids
used by the Unified Government to train Kansas City, Kansas fire department driversinstruct that
the most direct route may not be appropriate; traffic, population and the hazardousness of the
intersection are factors to be considered in deciding upon a route. The materials also note the
importance of arriving safely at the destination of thefire.
2. Travel Speed
a. General Order 96
Genera Order 96, the Unified Government’ swritten policy regarding operation of emergency
responsevehicles, prohibitsdriving too fast for existing conditions and specifically prohibitsdrivers
from exceeding the posted speed limit at any intersection.
b. Written Training Materials
Defendants’ written training materials stressthat safely arriving at the destination of thefire

is more important that speedily arriving there.



c Testimony of Anthony Mots
In responding to an emergency fire call, Mots decides what speed he believesis appropriate
giventheroad conditions, thetraffic and thetraffic signals. Indeciding a what speed hewill trave,
Mots considers the time it would take to react to existing roadway conditions.
d. Testimony of Fire Chief DeKeyser
Although it would violate that portion of General Order 96 prohibiting driversto exceed the
posted speed limit at any intersection, DeKeyser isunwilling to embrace the suggestion that a speed
of 50 miles per hour by Mots under the specific circumstances presented (a posted speed limit of 30
miles per hour through ared light at afive-way intersection with buildings potentially obstructing
sight and sound) would have been inappropriate.

3. Slowing Down vs. Stopping Before Traveling Through Negative Right-if-Way
Intersections

a. General Order 96
Genera Order 96 provides, among other things, that an emergency response vehicle
approaching anegativeright-of-way intersection shall slow down and prepareto stop. General Order
96 also instructs that, in such a situation, the emergency vehicle may proceed only when the driver
canaccount for all oncomingtraffic, inall lanes, and canverify that such oncomingtrafficisyielding
the right-of-way.
b. Written Training Materials
Specificdirectiveswithin IFSTA training materias utilized by the Kansas City, KansasFire
Department instruct that a driver/operator should stop before entering a negetive right-of-way

intersection, even if local policies or state statutes permit travel against ared light or stop sign.



c Driver Training
Steven Jensen isaKansas Highway Patrol Officer who provided some of the driver training
to the Unified Government’s fire department, including Mots. The training he provided does not
recommend that emergency vehicles be brought to a stop before entering a negative right-of-way
intersection. As opposed to a general rule requiring a driver to stop at every intersection in
emergency responses, Jensen instructs drivers to duly regard the safety of others by scanning the
intersection upon approach and then proceeding through such intersection only after verifyingitis
clear.
Jensen believesMots' driving onthe day in question wasreasonabl eunder the circumstances
and would deem Mots' driving to be “out of control” on that day only if
—Motstraveled at an unreasonable speed upon approach to the intersection, and
— Mots incorrectly scanned the intersection prior to and upon entering it by failing to take
into account every situation that could exist dealing with factors such as the light, weather,
road, traffic and pedestrians.
d. Testimony of Anthony Mots
M otsusually doesnot stop before entering anegativeright-of-way i ntersection, and Motsdid
not bring the fire truck to a stop before entering the intersection at issue here.
e Testimony of Fire Chief DeKeyser
Fire Chief DeKeyser acknowledges training materias that direct a driver to stop before
entering anegativeright-of-way intersection may contradict General Order 96, the FireDepartment’s
officia policy. According to DeKeyser, drivers should follow the department’ s official palicy,

which requiresadriver to slow down, prepareto stop and proceed only when the driver can account



for all oncoming traffic, in all lanes, and verify that such oncoming traffic isyielding the right-of-
way. DeKeyser has never communicated to any of hisdriversto stop for red lights, and he is not
aware of anyone ever having made that communication.

II. Summary Judgment Standard

Summary judgment isappropriateif the moving party demonstratesthat thereis*no genuine
issue of material fact” and that it is “entitled to judgment as a matter of law.”! In applying this
standard, the Court views the evidence and all reasonable inferences therefrom in the light most
favorable to the nonmoving party.? A fact is “material” if it is“essential to the proper disposition
of the claim” and an issue of fact is“genuine” if “there is sufficient evidence on each side so that a
rational trier of fact could resolve the issue either way.”?

The moving party bears the initial burden of demonstrating absence of a genuine issue of
material fact and entitlement to judgment as a matter of law.* In attempting to meet that standard,
a movant who does not bear the ultimate burden of persuasion at trial need not negate the other
party’ sclaim; rather, the movant need simply point out to the court alack of evidence for the other
party on an essential element of that party’s claim.®

Oncethe movant has met thisinitial burden, the burden shiftsto the nonmoving party to “ set

forth specific facts showing that there is a genuine issue for trial.” The nonmoving party may not

'Fed. R. Civ. P. 56(c).

2Adlerv. Wal-Mart Stores, Inc., 144 F.3d 664, 670 (10th Cir. 1998) (citing Matsushita Elec.
Indus. Co. v. Zenith Radio Corp., 475 U.S. 574, 587 (1986)).

*Id. (citing Anderson v. Liberty Lobby, Inc., 477 U.S. 242, 248 (1986)).
*Id. at 670-71.
°Id. a 671 (citing Celotex Corp. v. Catrett, 477 U.S. 317, 325 (1986)).
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simply rest upon its pleadings to satisfy its burden.® Rather, the nonmoving party must “set forth
specific facts that would be admissible in evidence in the event of trial from which arational trier
of fact could find for the nonmovant.”” “To accomplish this, the facts must be identified by
referenceto affidavits, deposition transcripts, or specific exhibitsincorporated therein.”® Although
summary judgment is often appropriate to secure the just, speedy and inexpensive determination of
aparticular case without the need for trial, deeply rooted principles of justice require that issues of
fact be presented to ajury for determination and “the right to have such questions decided by ajury
isof constitutional status.”®
III. Discussion

Plaintiffs’ cause of actionisset forth in four separatecounts. Count | isastatelaw wrongful
death claim brought pursuant to the Kansas Tort Claims Act. Except for limited issues related to
standing, Defendants do not move for judgment on the state law claim; thus, notwithstanding any
ruling here, the wrongful death cause of action brought pursuant to the Kansas Tort Clams Act is

set to go forward to jury trial.

SAnderson, 477 U.S. at 256.

"Adler, 144 F.3d at 671.

8ld.

Meeker v. Rizley, 346 F.2d 521, 525 (10th Cir. 1965).
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In Counts II, I11, and 1V, Plaintiffs claim Defendants are liable under 42 U.S.C. 8§ 1983 for

violating Becerra' s substantive due process rights. Defendants argue they are entitled to judgment

as a matter of law on all three of these section 1983 clams:

Count 1, aleging that Mots operation of the fire truck violated Becerrds
substantive due process rights;

Count 111, alleging that Mots' operation of the fire truck conformed to an officid
policy or established custom of the Unified Government, which violated Becerra's
substantive due process rights; and

Count 1V, aleging that Mots operation of the fire truck was attributable to
inadequatetraining and/or supervision on the part of the Unified Government, which
violated Becerra s substantive due process rights.

Defendants further argue they are entitled to judgment as amatter of law on:

the claims of Hector Becerrain any capacity under the Kansas Wrongful Death Act,
because he lacks standing to make such a clam;

the claims of Sabrina Becerra and Hector Becerra (in his individua capacity only)
under the Kansas statute for survival of claims, because they lack standing to bring
such aclaim; and

the claims of Sabrina Becerraand Hector Becerra (in hisindividual capacity only)
under 42 U.S.C. § 1983, because they lack standing to bring such a claim.

In responsive briefing, Plaintiffs concede the standing issues raised in Defendants' Motion

and agree (1) that SabrinaBecerraistheonly party with standing to pursuethewrongful death daims

under Kansas law in Count One; (2) that Hector Becerra, in his capacity asPersonal Representative

on behalf of Aaron Becerra, is the only party with standing to pursue the survival claims under

Kansas law in Count One; and (3) that Hector Becerra, in his capacity as Administrator of Aaron

Becerra sEstate, istheonly party with standing to pursuethefederal claimsin Countsl|, 11, and V.
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Given Plaintiffs’ response to Defendants' arguments, Defendants Motion for Summary
Judgment due to lack of standing will be summarily granted as unopposed. Accordingly, the Court
hereby grants judgment as a matter of law in favor of Defendants on

Q) the claims of Hector Becerra under the Kansas Wrongful Death Act;

(2 the claims of Sabrinaand Hector Becerra (in hisindividual capacity only) under the

Kansas statute for survival of claims; and
3 the claims of Sabrina Becerraand Hector Becerra (in hisindividual capacity only)
under 42 U.S.C. § 1983.

The remaining issues presented for the Court’s determination are whether Defendants are
entitled to judgment as a matter of law on the section 1983 claims against Mots in his individual
capacity and against the Unified Government as an entity.

A. Fourteenth Amendment Claim Against Individual Defendant Mots

Plaintiffs allege Mots violated Becerra' s Fourteenth Amendment right to substantive due
processof law by creating adangerous situation that resulted in Becerra s death, thus depriving him
of hislife without due process of law. To establish a section 1983 substantive due process claim,
Plaintiffs allege Mots' conduct “shocks the conscience.”

Defendants maintain that Plaintiffs cannot establish a viable substantive due processclaim
because Mots' conduct does not riseto alevel that “ shocksthe conscience” as required to support
a section 1983 cause of action. Defendants further contend that even if Plaintiffs could establish
Mots' conduct rises to a level that shocks the conscience, Mots is shielded from liability by the

doctrine of qualified immunity.
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1. Substantive Due Process Violation

The Due Process Clause provides that the government may not “ deprive any person of life,
liberty or property, without due process of law.”*° Not every right or interest is entitled to protection
under the substantive Due Process Clause.*! Rather, a substantive due process clam is “founded
upon deeply rooted notions of fundamental personal interests derived from [the] Constitution.”*?
The standard for judging a substantive due process claim is whether the challenged government
action “shocks the conscience.”*®

a. The “Shocks the Conscience” Standard

To satisfy this “shocks the conscience” standard, “a plaintiff must do more than show that
the government actor intentionally or recklessly caused injury to the plaintiff by abusingor misusing
government power.”* Instead, a plaintiff “must demonstrate a degree of outrageousness and a
magnitude of potential or actual harm that istruly conscience shocking.”** In determining the leve
of fault necessary to shock the conscience, the United States Supreme Court case of County of
Sacramento v. Lewis™ isinstructive. Theissue presented for decisionin Lewis waswhether apolice

officer violatesthe Fourteenth Amendment’ s guarantee of substantive due process by causing death

10Y.S. Const. amend. X1V.

Y grchuletav. Colorado Dep 't of Inst., Div. of Youth Servs., 936 F.2d 483, 489 n.6 (10th Cir.
1991).

Y“Hennigh v. City of Shawnee, 155 F.3d 1249, 1256 (10th Cir. 1998).
BTonkovich v. Kansas Bd. of Regents, 159 F.3d 504, 528 (10th Cir. 1998).
“Id.

rd.

19503 .S, 833, 848 (1998).
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through deliberate or reckless indifference to life in the context of a high-speed automobile chase,
achaseaimed at apprehending a suspected offender. In Lewis, thedefendant officer, driving apatrol
car, pursued a motorcycle through a residential neighborhood for 75 seconds at speeds up to 100
miles per hour, covering a distance of 1.3 miles. The chase ended after the motorcycle fell over
while turning. The patrol car struck the motorcycle passenger, killing him. The victim’s family
brought a section 1983 claim against the officer, the county, and the sheriff’s office, adleging a
substantive due process deprivation.

The Supreme Court held that under the specific facts presented, deliberate or recklessly
indifferent conduct did not “shock the conscience” and therefore was insufficient to state a
substantive due process claim. More specifically, the Court held that in light of the unforeseen
circumstances demanding the officer’ sinstant judgment, ademonstration of actual purposeto cause
harm was necessary to establish liability.”

b. Level of Fault Necessary to Shock the Conscience in this Case:
“Deliberate Indifference” or “Purpose to Cause Harm”?

Thelevel of fault necessary to “ shock the conscience” must be determined on a case-by-case
basisand cannot be determined without first considering the immediate circumstances confronting
the state actor.® A significant part of the Supreme Court’s holding in Lewis is the proposition that
where there is time for deliberation prior to acting, the level of fault for liability is reckless or

deliberateindifference.’® Where circumstances necessitate split second judgments, the standard of

YId. at 853.
¥ld.
.
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fault for liability is higher: an actual purpose to cause harm.?

Relying upon Lewis, Defendants allege Plaintiffs fail to present sufficient factsto support a
finding that Mots had timeto ddiberate prior to the accident. Defendantscontend that without facts
to demonstrate Mots had time for deliberation before the collision, Plaintiffs must establish Mots
had a “purpose to cause harm” — as opposed to engaging in conduct that was “deliberately
indifferent” —in order to prevail on their theory that Mots' conduct shocks the conscience. Based
on thisrationale, and the fact that Plaintiffs have never alleged Mots had a purpose to cause harm,
Defendants argue they are entitled to judgment as a matter of law.

Plaintiffsstrenuously disagreewith Defendants underlying contention, arguing theevidence
presented in conjunction with the motion for summary judgment establishes a genuine issue of
material fact for trial regarding whether Mots had timefor deliberation prior to the accident. For the
following reasons, the Court agrees.

c Adequate Time and Opportunity to Deliberate Prior to Acting

In Lewis, the United States Supreme Court held that a state actor’s liability for deliberate
indifference turns upon the opportunity for deliberation by that state actor prior to engaging in the
conduct at issue: “[a]s the very term ‘deliberate indifference’ implies, the sandard is sensbly
employed only when actual deliberationispractical.”# Notably, the Court explained that its use of

the word “deliberation” in this context should not be construed in a narrow, technical sense:

“d.

214, (“When such extended opportunitiesto do better areteamed with protracted failureeven
tocare, indifferenceistruly shocking.”); see, also, Radeckiv. Barela, 146 F.3d 1227, 1232 (10th Cir.
1998), cert. denied, 525 U.S. 1103 (1999) (holding that when the state actor has the opportunity to
deliberate about the decisions he or sheis making, something less than unjustifiable intent to harm,
such as calculated indifference, may suffice to shock the conscience).
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“deliberation here does not mean that the man slayer must ponder over the killing for along time;
rather, it may exist and may be entertained while the man slayer is pressing the trigger of the pistol
that fired the fatal shot, even if it be only for amoment or instant of time.”#

Againg this legal backdrop, and viewing the evidence in the light most favorable to
Plaintiffs, the following facts persuade the Court that a genuine issue of material fact exists with
respect to whether Mots had time for deliberation prior to the accident:

Upon receiving the emergency call on September 30, 2000, Mots first ascertained the
location of the housefire and determined the most direct route to reach the site. Motsthen got in the
fire truck, pulled out on the roadway and began traveling his predetermined route. Mots activated
emergency lights and sirens on the fire truck when he |eft the fire station.

AsMotstraveed west on Central Avenue, therewerenotraffic signalsimpedinghisprogress
at the 15th, 16th or 17th Street intersections. Mots may havebeen ableto seethe 18th Street/Central
Avenue traffic light governing his westbound direction of travel on Central Avenue as early as
14th Street. Regardless, Mots believes he had an adequate opportunity to appraise the roadway
ahead of him —including the 18th Street intersection, traffic and traffic lights — and decide how he
was going to navigate theintersection. Neither Mots nor the supervisory captain riding dong with
Mots know the rate of speed at which the fire truck was traveling between 14th Street and the 18th
Street/Central Avenue intersection.

The emergency lights and sirens continued to operate and Mots sounded the air horn as the
firetruck approached the 18th Street/Central Avenuetraffic signal. Ashe goproached thered light,

Mots moved the fire truck from the westbound lane of traffic into the eastbound lane for oncoming

2] ewis, 523 U.S. at 851, n.11 (citation omitted).
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traffic and entered the intersection in that lane. Although Mots had ared light, he did not stop the
fire truck before entering the 18th Street intersection and accelerated the speed of the fire truck as
he entered the intersection. Mots did not see the Becerra vehicle until a split second before the
collision. Eyewitness Kenneth L ee, who was stopped at the red light on westbound Central Avenue
at 18th Street as the fire truck went around him, was able to see Becerra s vehicle as Becerra
approached and entered the intersection on southbound 18th Street.

Central Avenue and 18th Street meet in a congested five-way intersection, including a
building located on the northeast corner. Mots acknowledgesthat themore roadwaysthat intersect,
the more prone theintersection isto collisions. The building located on the northeast corner of the
intersection obstructed and/or interfered with Mots view of the Becerra vehicle and potentially
blanketed and/or redirected siren noisefrom Mots' firetruck. Notwithstanding prior knowledge of
these circumstances, Mots would not change his chosen route to avoid such an intersection.

Genera Order 96, the Unified Government’ swritten policy regarding operation of emergency
responsevehicles, providesthat an emergency responsevehicle approaching anegativeright-of-way
intersection shall slow down and prepare to stop. General Order 96 goes on to instruct that in such
asituation, the emergency vehicle may proceed only when the driver can account for al oncoming
traffic, in al lanes, and verify that such oncoming traffic is yielding the right-of-way. Specific
directives contained within the Unified Government’s training materials instruct tha a
driver/operator should stop beforeentering anegativeright-of-way intersection, evenif local policies
or state statutes permit travel against ared light or stop sign.

Steven Jensen, the Highway Patrol Officer providing training to fire department drivers,

instructsdriversto duly regard the safety of others by scanning each intersection upon approach and
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proceeding through such intersection only after verifyingitisclear. Fire Chief DeKeyser requires
firedepartment driversto comply with Generd Order 96, compelling adriver to slow down, prepare
to stop and proceed only when thedriver can account for dl oncoming traffic, inall lanes, and verify
that such oncoming trafficisyidding theright-of-way.

Plaintiffs’ accident reconstruction expert cal cul ate the speed of thefiretruck a impact (after
acceleration by Mots) to be 23-24 miles per hour. General Order 96, the Unified Government’s
written policy regarding operation of emergency response vehicles, prohibits driving too fast for
existing conditions and specifically prohibits drivers from exceeding the posted speed limit at any
intersection.

The Court is persuaded that the evidence presented above creaes a material issue of fact
regarding how much time Mots had to deliberate before the fata collision. For example, Mots
testifies he may have seen the 18th Street/ Central Avenuetraffic signa from four blocks away. In
reviewing Mots’ testimony in the context of the question posed at the deposition, the Court findsuse
of the word “may”’ by Mots in his testimony regarding whether he saw the 18th Street/Central
Avenuetraffic signal from four blocks away |eaves open the possibility in Mots' mind that he may
not have seen the traffic signal from four blocks away. Mots' hesitation in this regard interjects
severd critical questionsof fact with respect to whether Motshad an opportunity to deliberate before
the fata crash:

. how far away was Mots from the intersection and traffic signal before seeing
and/or appraising thetraffic?

. at what speed wasMotstraveling ashe drovefrom 14th Street to 18th Street?

. how much time did Mots have to deliberate while he drove this distance?

17



Given Mots' uncertainty regarding where he was when he first was able to assess the 18th
Street intersection, and the lack of information regarding the speed of the truck from 14th Street to
18th Street, the Court cannot determine as a matter of law how much time Mots had to deliberate
while he drove from 14th Street to 18th Street. For example, if ajury believes the fire truck was
traveling at aspeed of 30 miles per hour® inthefour blocks* from the 14th Street intersection to the
18th Street intersection, Mots would have had approximately 34 seconds to assess the 18th Street
intersection prior to reaching it. If ajury believesthefire truck wastraveling at a speed of 20 miles
per hour® from the 14th Street intersection to the 18th Street intersection, Mots would have had
approximately 50 seconds to assess the 18th Street intersection prior to reaching it.

Assuming the jury ultimately determines one or another particular combination of factual
variables is credible, the next question of fact becomes whether the resulting time period (e.g., a
range of timefrom approximately 34 secondsto approximately 50 seconds based on the assumptions
above) constitutes a reasonable opportunity to deliberate under the circumstances.

Also creating a question of material fact regarding whether Mots had an opportunity for

%The speed limit on Central Avenue from the 14th Street intersection to the 18th Street
intersection is 30 miles per hour. General Order 96, the Unified Government’s written policy
regarding operation of emergency response vehicles, prohibits drivers from exceeding the posted
Speed limit at any intersection.

#Assuming the distance from 14th and Central Avenue to 18th and Centrd Avenue is
.28 miles. See http://www.mapqguest.com/di rections/main.adp?do=prt& mo=ma& un=m& go=1& 1
a=S%2014th%20St%20%26%20Central %620Ave& 1c=K ansas%20City& 1g=XyiMVRZpEHg%3
d& 2a=S%2018th%20St%20%26%20Central %620A ve& 2tabval=address& 11=J1IHRHh2aZbl%3d
& 2c=Kansas¥%20City&1n=WYANDOTTE%20COUNTY & cl=EN& 2g=c%2bWnchCG0%2f0%
3d& 1s=K S& 2 =Upr1PjgiHNg%3d& ct=NA& 1v=INTERSECTION& 2n=WY ANDOTTE%20CO
UNTY & 1ly=US& 1tabval=address& 17=66102& 2s=K S& 2v=INTERSECTION& di d=1096569855
& 2y=US& 27=66102.

#Assuming Mots accelerated just prior to impact, at which time he was traveing at
approximately 23 miles per hour.
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deliberationistestimony from Motsthat he did not seethe Becerravehicle until asplit second before
the collision — testimony that directly contradicts Mots own testimony that he had adequate
opportunity to appraisethetraffic at theintersection ashewasapproachingit. That Motsdid not see
the Becerra vehicle until a split second before the collision aso contradicts the testimony of
eyewitness driver Kenneth Lee, who was stopped at the red light on westbound Central Avenue at
18th Street as the fire truck went around him to proceed into the intersection. Leewas able to see
the Becerra vehicle as it approached and entered the intersection on southbound 18th Street.

At thisjuncture, the Court finds it helpful to compare the factud circumstancesin this case
withthefactual circumstances presentedin Lewis.?® In Lewis, the defendant officer, driving apatrol
car, pursued a motorcycle through a residential neighborhood at speeds up to 100 miles per hour.
The defendant officer did not choose the route he traveled, the speed at which traveled or whether
to observetraffic signsand signals. The officer did not havean opportunity to apprai se the roadway
ahead of him and did not have an opportunity to decide how he was going to navigate through the
traffic. In applying the higher “purpose to cause harm” standard to establish conscience shocking
conduct, the Lewis court found that the undisputed facts established — as a matter of law —
circumstances demanding the officer’s instant judgment and were not circumstances where the
officer had time for deliberation.

Thefacts presented here differ significantly fromthefactsin Lewis. Mots predetermined the
route he would travel to reach the destination site. Mots chose the speed at which hetraveled and,
in so choosing, considered the road conditions, the traffic and the traffic signals. As Mots

approached the intersection, he had an adequate opportunity to apprai se the roadway ahead of him

%523 U.S. at 836.
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—including the intersection, traffic and traffic lights — and decide how he was going to navigate
through the traffic. As noted above, a reasonable jury could believe Mots had as much as 34 to 50
seconds to assess the upcoming 18th Street intersection. Fnally, although officers involved in
suspect pursuits may be required to violate traffic laws or risk losing the suspect, Mots was not in
danger of losing a suspect. Defendants training materials stress that safely arriving at the
destination of the fire is more important than speedily arriving there.

Applying the principles of Lewis, and viewing the evidence and all reasonable inferences
therefrom in the light most favorable to Plaintiffs, the Court finds a genuine issue of materid fact
exists with respect to whether Mots had the opportunity for deliberation prior to the fatal accident.
In other words, given the number of critical facts that are either unknown or in dispute in this
particular case, it is within the sole province of the jury to resolve the factual dispute regarding
whether Mots had an opportunity to deliberate and, thus, whether the level of fault necessary to
shock the conscienceis* deliberateindifference” or “ purposeto cause harm.” Throughthisholding,
the Court does not intend to suggest that in the context of asubstantive due processclaim, thefactual
issue of whether a state actor has an opportunity to deliberate may never be decided as a matter of
law. Rather, this holding is limited to the unique circumstances of this case, circumstances that
present for consideration anumber of unknown and disputed factsthat are critical to adetermination
regarding opportunity to deliberate.

Based on the existence of agenuine issue of materid fact as described above, Mots is not
entitled to summary judgment on Count Il of Plaintiffs Complaint. Thus, thefactual issueregarding
whether Mots had an opportunity to deliberate prior to thefatal accident must go forwardtotrial for

determination by ajury. If ajury determines M ots had an opportunity to deli berate and, accordingly,

20



that thelevel of fault necessary to shock the conscienceis deliberateindifference, thejury then must
go on to determine whether the facts establish Mots was deliberately indifferent to the Becerra's
rights. On the other hand, if ajury determines Motsdid not have an opportunity to deliberate and,
accordingly, that the level of fault necessary to shock the conscience is purpose to cause harm, the
jury necessarily must reject afinding of liability on behalf of Mots on grounds that Plaintiffs have
never dleged Mots had apurpose to cause harm.

2. Qualified Immunity

Giventhe Court’sfindingthat afactual issue existsregarding whether Mots, as a state actor,
violated Becerra sFourteenth Amendment right to substantive due process of law, the next question
iswhether Mots nevertheless is entitled to qualified immunity on Plaintiffs' clam.

a. Standards for Qualified Immunity

Qualified immunity is available to state actors who perform discretionary functionsif their
actionsdo not violate dearly established |aw of which areasonabl e person would haveknown.?” The
two-part framework for analyzing clams of qudified immunity on summary judgment is well
settled. “Once a defendant pleads qualified immunity, the plaintiff bears the burden of (1) coming
forward with sufficient facts to show that the defendant’ s actions violated a federd constitutional
or statutory right and (2) demonstrating that the right violated was clearly established at thetime of
the conduct at issue.”® Only after determining on summary judgment that the plaintiff has come

forward with sufficient evidence to find deprivation of a constitutional right does the court ask

“Harlow v. Fitzgerald, 457 U.S. 800, 818 (1982).

BBaptiste v. J.C. Penney Co., 147 F.3d 1252, 1255 (10th Cir. 1998) (citing Clanton v.
Cooper, 129 F.3d 1147, 1153 (10th Cir. 1997)).
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whether the right allegedly violated was clearly established at the time of the conduct at issue.®

As set forth above, the Court finds Plaintiffs have submitted sufficient facts from which a
finder of fact could determine that Mots violated Becerra's Fourteenth Amendment right to
substantive due processof law. Accordingly, Plaintiffs have satisfied thefirst prong of the qualified
immunity analysis. Turning to the second prong, the Court next considers whether, at thetime that
the relevant conduct occurred, the right allegedly violated was clearly established.

b. Clearly Established Right

Plaintiffs allege the right at issue in this case is the right to be free from deliberate
indifferenceby astate actor towardsan obviousrisk of harm under circumstanceswheredeliberation
by the state actor prior to acting was practical. In order to find thisright was clearly established at
the time of the conduct & issue, “[t]he contours of theright must [have been] sufficiently clear [so]
that areasonable official would [have understood)] that what he [was] doing violate[d] that right.”*°
Requiring the law to be “clearly established” before awaiver of qualified immunity may be found
“insurg ] that officials may reasonably anticipate when their actions might giveriseto liability for
damages.”®

Inlight of that purpose, “it isthe plaintiff’s burden to establish the asserted right’ s contours

aresufficiently clear such that a‘ reasonabl e official would understand that what heisdoing violates

PBaptiste, 147 F.3d at 1255 n.6 (citing County of Sacramento v. Lewis, 523 U.S. 833 (1998)).

OBaptistev. J.C. Penney Co., 147 F.3d at 1255 (citing Anderson v. Creighton, 483 U.S. 635,
640-41 (1987); Albright v. Rodriguez, 51 F.3d 1531, 1534 (10th Cir. 1995)).

$Clanton v. Cooper, 129 F.3d 1147, 1156 (10th Cir. 1997).
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that right.’”% As a general rule, to satisfy this burden, “a plaintiff must establish that there is a
Supreme Court or Tenth Circuit opinion on point, or that the clearly established weight of authority
from other courts has held the law to be as the plaintiff maintains.”*

That aplantiff is unable to refer the court to an opinion that precisely matches the facts of
hisor her grievanceisnot necessarily fatal totheclaim.® Instead, “wherethereasonablenessinguiry
necessarily turns on the cases particular facts such that the reasonableness determination must be
made on an ad hoc basis, we must allow some degree of generality in the contours of the
congtitutional right at issue.”* Accordingly, the Tenth Circuit “require[s] ‘ some but not precise
factual correspondence’ betweenthecasescited and thefactual situationinthe caseat hand.”*® Were
they to hold otherwise, courts “would be placing an impracticable burden on plaintiffs if [they]
required them to cite afactually identical case before determiningthey showed thelaw was' clearly
established’ and cleared the qualified immunity hurdle.”*

Tothat end, the Court believesthat in September of 2000, the United States Supreme Court’s

holdingin Lewis® was sufficiently dear toinform Motsthat if he acted with deliberate indifference

21, awmasterv. Ward, 125 F.3d 1341, 1350 (10th Cir. 1997) (quoting Anderson v. Creighton,
483 U.S. 635, 640 (1987)).

BClanton, 129 F.3d at 1156.
#1d. (citation omitted).
SLawmaster, 125 F.3d at 1351.

®Horstkoetter v. Dep’t of Public Safety, 159 F.3d 1265, 1278 (10th Cir. 1998) (citation
omitted).

¥ Clanton, 129 F.3d at 1156 (citation omitted).
®523 U.S. 833 (1998).
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towards an obvious risk of harm to Becerraunder circumstances where deliberation prior to acting
was prectical, it would violate Becerra s constitutional rights. As noted earlier in this opinion, the
Court readily acknowledgesthefactsin Lewis do not mirror the facts posed to the Court in this case.

Although the facts presented here and the facts in Lewis are critically different regarding
determination of whether the state actor had an opportunity to deliberate, the Supreme Court
established legal precedent in Lewis regarding thelevel of fault necessary to prove a substantive due
process violation under circumstances where the state actor had an opportunity to deliberate and
under circumstances where the state actor did not have an opportunity to deliberate. By elucidating
what conduct does not riseto the level of aconstitutional grievance, the Supreme Court necessarily
illuminated what conduct may in fact constitute a substantive due process violation and, therefore,
provided guidance for determining the contours of the right. More specifically, the Lewis Court
recognized the existence of a substantive due process violation based on deliberate indifference
where, although there is an opportunity to deliberate prior to acting, defendants neverthel ess take
action in conscious and unreasonabl e disregard of the consequences.

Based on Plaintiffs' version of the facts and controlling Supreme Court law at the time the
conduct occurred, the Court believes that a reasonable fire truck driver, if placed in the position of
Motsin this case, would have understood that, under circumstances where prior deliberation was
practical, acting with deliberate indifference towards an obvious risk of harm to Becerra under
circumstances would violate Becerra' s constitutional rights. For this reason, the Court concludes
that Mots' request for judgment on the basis of qualified immunity must be denied.

B. Fourteenth Amendment Claims Against the Unified Government

When a section 1983 clam is asserted against a municipality, the Court examines first
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whether the actionsof the government empl oyee constitute aviolation of the plaintiff’ sconstitutional
rights and, if so, whether the city is responsible for that violation.*® With regard to the first
component, the Court already has found that Plaintiffs have come forward with sufficient facts to
establishthat Mots' actionsmay have violated afederal constitutional right. Thus, the question now
is whether Plaintiffs have come forward with sufficient evidence to demonstrate that the Unified
Government is responsible for Mots’ alleged violation.

1. Municipal Liability Based on Official Policv or Established Custom

In order for amunicipality to be held liable under section 1983, a plaintiff must prove that
amunicipal policy or custom caused the plaintiff’s alleged deprivation.** To that end, the Tenth
Circuit Court of Appealsrequiresaplaintiff to satisfy each prong of the following three-part test in
order to hold amunicipality liable in a section 1983 suit: (1) the existence of a custom or practice
of unconstitutional misconduct by the municipality’ s employees; (2) deliberate indifference to or
tacit approval of such misconduct by the municipality’ s policymaking officials after notice to the
officidsof that particular misconduct; and (3) injury to the plaintiff by virtue of the unconstitutional
acts pursuant to the municipality’ s custom, as well as proof that the custom was the moving force
behind the unconstitutional acts.”**

a. Existence of Official Policy or Established Custom

The Unified Government may be held liable for violations of civil rightsunder section 1983

®Trigalet v. City of Tulsa, Oklahoma, 239 F.3d 1150, 1155 (10th Cir. 2001).
“Bd. of County Comm rs of Bryan County, Okl. v. Brown, 520 U.S. 397, 403 (1997).

“Gates v. Unified Sch. Dist. No. 449 of Leavenworth Cty, Kan. 996 F.2d 1035, 1041
(10th Cir. 1993); Stewart v. Bd. of Comm 'rs for Shawnee County, Kan., 320 F. Supp.2d 1143, 1151
(D. Kan. 2004).
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only if such violations result from the “execution of a government’s policy or custom.”*?  Thus,
wherethereisno evidencethat an employee sactionsare consistentwithan official policy or custom
of themunicipal employer, summaryjudgment iswarranted.** An unconstitutional policy or custom
need not be formal or written to create municipal liability.** A municipa custom or policy may be
established through an officially promulgated policy, a custom or persistent practice, deliberately
indifferent training that results in the violation of a plaintiff’s federally protected rights, or asingle
decision by an official with find decision-making authority.*

Plaintiffs contend thefollowing Unified Government policiesand/or customsresultedinthe
constitutional deprivations alleged:

. A policy and/or custom of unnecessary and excessive speed under |ess than optimal
traffic conditions in operating emergency response vehicles.

. A policy and/or custom requiring that an emergency response vehicle approaching
a negative right-of-way intersection need only slow down and prepare to stop.

. A policy and/or custom of selecting emergency response routes using only one
criteria the most direct route.

The Court will examinewhether Plaintiff has shown amaterial question of fact regarding the
existence of each of the alleged policies and customs.
i. Policy and/or Custom of Operating Emergency Response Vehicles

Under Less Than Optimal Traffic Conditions at Unnecessary and
Excessive Speeds

“Faustin v. City, County of Denver, Colorado, 268 F.3d 942, 951 (10th Cir. 2001) (citing
Monell v. Dep’t of Soc. Serv. of the City of New York, 436 U.S. 658, 694 (1978)).

®Harrisv. Robinson, 273 F.3d 927, 932 (10th Cir. 2001) (citing Monell, 436 U.S. at 690-94).
“Watson v. City of Kansas City, Kan., 857 F.2d 690, 695 (10th Cir. 1988).
“Smith v. Barber, 195 F.Supp.2d 1264, 1271, n.2 (D. Kan. 2002).
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Defendantsassertitisneither thepolicy nor the custom of the Unified Government to operate
emergency responsevehicles under lessthan optimal traffic conditionsat unnecessary and excessive
speeds. To support their assertion, Defendants cite to Generd Order 96, the Unified Government’s
written policy regarding operation of emergency response vehicles, which specifically prohibits

driving too fast for existing conditions.
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Plaintiffs concede that General Order 96 on itsface prohibits driving too fast under existing
conditions. Plaintiffsargue, however, that theformal written policy provides no guidance regarding
what constitutes excessive speed under the many different circumstances with which adriver could
be confronted. Plaintiffs contend the definitive meaning of the phrase “excessive speed under the
circumstances’ actually is provided by policy-makers, who ultimately establish the actual custom
or practice of the Unified Government rel ative to vehicul ar speed inthese circumstances. Plaintiffs
contend it is this custom — as opposed to the formal written policy — that tacitly approves and/or
explicitly endorses excessive speed under less than optimal traffic conditions.

In support of this contention, Plaintiffs submit the deposition testimony of Fire Chief
DeKeyser, who denies the proposition that a speed of 50 miles per hour when Mots entered the
negative right-of-way intersection at issue in this case necessarily would be inappropriate in any
givensituation. AsFire Chief, itisDeKeysar’ sresponsibility to interpret and define the meaning of
adepartment policy if such apolicy comesinto question. Based on the asserted conflict between the
policy aswritten and the policy asinterpreted by Fire Chief DeKeyser, and viewing the evidencein
the light most favorable to Plaintiffs, the Court is persuaded that a material question of fact exists
with regard to whether it is the practice and/or custom of the Unified Government to operate
emergency response vehicles at unnecessary and excessive speeds under less than optimal traffic

conditions.
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i. Policy and/or Custom of Requiring that an Emergency Response
Vehicle Approaching a Negative Right-of~-Way Intersection Need
Only Slow Down and Prepare to Stop

Againviewingtheevidenceinthelight most favorableto Plaintiffs, the Court acceptsastrue
that Mots' fire truck had ared light as it approached and entered the intersection, and that Mots
failed to stop thefiretruck before entering this negativeright-of-way intersection. Althoughwritten
training materials utilized by the Unified Government instruct drivers to stop before entering a
negativeright-of-way intersection, Plaintiffs contend that Mots' failureto stop isconsistent withthe
actual officid policy and established custom of the Unified Government. In support of this
contention, Plaintiffs cite to General Order 96, which requires that an emergency response vehicle
approaching a negative right-of-way intersection only slow down and prepare to stop, as opposed
to requiring the emergency vehicleto actually stop. Plaintiffs also cite to the testimony of

. Steven Jensen, the Kansas Highway Patrol Officer who provided some of the

driver training to the Unified Government’ sfiredepartment, including Mats,
who states that the training he provided did not recommend that emergency
vehicles be brought to a stop before entering a negative right-of-way
intersection;

. Fire Chief DeKeyser, who stated that a driver/operator approaching a

negative right-of-way intersection should follow General Order 96, which

does not require an emergency vehicle to stop; and

. Mots, who stated he does not always stop at ared light and, in fact, that he
usually does not stop at ared light.

For purposes of summary judgment, the Court finds the evidence presented by Plaintiffsis
sufficient for a jury to find Fire Department policy requires that an emergency response vehicle

approaching a negétive right-of-way intersection need only slow down and prepare to stop.
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iii. A Policy and/or Custom of Selecting Emergency Response Routes
Using Only One Criteria: the Most Direct Route

Thomas DeKeyser, Fire Chief of the Kansas City, Kansas Fire Department, instructs that
although factors such astraveling patterns and congestion, rush hour and thetime of day in selecting
arouteto travel when responding to an emergency fire call may be considered, responsetimeisthe
paramount consideration in selecting aroute.

Mots always travel sthe most direct route when responding to an emergency fire cadl. Mots
acknowledged that buildings at an intersection can blanket or redirect siren noise, and thereby
increase the potential for a collision, tha a busy and congested intersection is more prone to
collisions involving emergency vehicles, and that the more intersecting roadways there are at an
intersection, the more predisposed theintersection isto collisions. Neverthel ess, even assuming that
thefeaturesof theintersection makeit more dangerousthan another intersection, Motsawaystravels
the most direct route when responding to an emergency fire call and does not change his chosen
route to avoid an intersection that he believes is more hazardous.

Captain Stephen, who was Mots' supervisory captain and was seated to Mots' right at the
time of the callision, would never avoid an intersection because he believed the intersection, dueto
congestion, traffic count, nature of signals, nature of road layout, or the presence of building
structures, was more risky. To the contrary, he would still go through that intersection: "[c]losest
route iswhat we like to go.”

Simply put, the evidence presented is sufficient for a jury to find Fire Department policy

and/or custom utilizes only one criteriato select emergency response routes: the most direct route.
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b. Deliberate Indifference To or Tacit Approval Of Such Misconduct by
Municipality’s Policymaking Officials After Notice to the Officials of the

Particular Misconduct
To prove deliberate indifference, Plaintiffs are required to show that “amunicipal decision
reflects deliberate indifference to the risk that a violation of a particular constitutional or statutory
right will follow the decision.”* Inherent within this deliberate indifference standard is the
requirement that municipal policymaking officials are aware that the custom — or particular
misconduct alleged —isregularly practiced by municipal employees. In order to determine whether
prior notice existed here, the Court finds it hepful to again sets forth the following customs and

practices that Plaintiffs claim resulted in the constitutional deprivations alleged:

. A policy and/or custom of unnecessary and excessive speed in the operation of
emergency response vehicles under less than optimal traffic conditions.

. A policy and/or custom requiring that an emergency response vehicle approaching
a negative right-of-way intersection need only slow down and prepare to stop.

. A policy and/or custom of selecting emergency response routes using only one
criteria: the most direct route.

Upon review of the evidence, the Court is persuaded that Plaintiffs sufficiently have carried
their burden for purposes of surviving summary judgment. More specificaly, the policies and/or
customsreferenced by Plaintiffs derivefrom, or are directly sanctioned by, Fire Chief DeKeyser in
his capacity as the highest policymaking official within the Kansas City, Kansas Fire Department.
Asapreliminary matter, DeK eyser submitsthat the Fire Department, in certaincircumstances, would
sanction as appropriatethe practice of traveling at a speed of 50 miles per hour, with a posted speed

limit of 30 miles per hour, through ared light at a five-way intersection obstructed by buildings.

*®Bd. of County Comm rs of Bryan County, Okl. v. Brown, 520 U.S. at 411.
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Moreover, DeKeyser states on behalf of the Fire Department that response time is the
paramount consideration in selecting atravel routeto afireemergency. DeKeyser further statesthat
dthoughitisthedriver’ sresponsibility to determinean appropriate travel route in responding to an
emergency call, the driver’s supervisory captain riding in the fire truck retains find authority
regarding this decison. To tha end, both Mots— as adriver —and his supervisor, Captain Stephen,
awaystravel the most direct route when responding to an emergency fire cal and are not going to
change this chosen route to avoid an intersection they feel is more hazardous.

Lastly, Fire Chief DeKeyser is aware of the requirements within General Order 96 (the
official policy of the Fire Department) requiring afire truck only to slow down and prepare to stop
as it travels through a negative right-of-way intersection. Fire Chief DeKeyser is aso aware that
driver training material s provided to Fire Department empl oyeesinstruct driversto stop at negative
right-of-way intersections, evenif local policy or state statute doesnot require stopping. Confronted
withthisconflict, and acknowledging it ishisresponsibility asthetop Fire Department policymaker
to interpret and define the meaning of adepartment policy if such apolicy comesinto question, Fire
Chief DeK eyser requires his employeesto adhereto General Order 96 and relievesthem of any duty
to comply with the referenced training materials.

Based on the evidence presented, the Court is persuaded that municipal policymaking
officids were aware of, and took no action to stop, Fire Department employees who regularly
engaged in the practice of unnecessary and excessive speed in the operation of emergency response
vehicles under less than optimal traffic conditions, who regularly complied with General Order 96
requiring only slowing down and preparing to stop upon approaching a negative right-of-way

intersection, and who regularly selected emergency response routes using only onecriteria: the most
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direct route. For this reason, the Court cannot rule out the possibility that a reasonable jury might
find the municipality acted with deliberate indifference to the safety of those driving its roads.

c Causal Connection: Were Fire Department Customs and Practices the
Moving Force Behind the Unconstitutional Acts?

In addition to culpability on the part of the municipality, there must be a direct causal link
between the municipal policy and the constitutional deprivation. The United States Supreme Court
describes this high threshold of proof by stating that the policy must bethe “moving force” behind
the injury alleged.”” Applying the threshold here, Plaintiffs must come forward with sufficient
evidence from which a jury could find that Fire Department customs regarding excessive speed
under less than optimal traffic conditions, only slowing and preparing to stop at negative right-of-
way intersections and route sel ection using response timeasasolecriteria, werethe“movingforce”
behind the fatal car accident killing Becerra.

The Court is persuaded that Plaintiffs again have satisfied their burden. More specifically,
the Court finds Plaintiffs have come forward with sufficient evidence for ajury to find that Fire
Department customsand practi ces—to which Mots adhered —werethe movingforce behind thefatal
car accident killing Becerra.

2. Municipal Liability Based on Inadequate Training and/or Supervision

“[M]unicipal liability based on a policy of inadequate training requires proof of the
municipality’s ‘deliberate indifference’ to its inhabitants — i.e., the failure to train must reflect a

deliberateor consciouschoiceby amunicipality.”* Plaintiffsmay sufficiently demonstrate deliberate

*Monellv. Dep’t of Soc. Serv. of the City of New York, 436 U.S. 658, 694 (1978); see, also,
City of Canton, Ohio v. Harris, 489 U.S. 378, 389 (1989).

*®Barney v. Pulsipher, 143 F.3d 1299, 1307 (10th Cir.1998).
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indifference by establishing that “the municipality [had] actual or constructive notice that itsaction
or failure to act [was] substantially certain to result in aconstitutional violation, and it consciously
or deliberately [chose] to disregard therisk of harm.”*® “Inthemunicipd liability context, deiberate
indifferenceisan objectivestandard whichissatisfied if therisk isso obviousthat the official should
have known of it.”*

Tosupport their claim of inadequatetraining, Plaintiffssubmit professional training materials
utilized by the Unified Government and compare them to official policies and established cusoms
of the Fire Department. First, Plaintiffs note that all of these training materias consistently state in
one way or another that the driver/operator of an emergency response vehicle should stop before
entering a negative right-of-way intersection, regardless of a local policy or state statute to the
contrary. In deposition testimony, Fire Chief DeK eyser readily acknowledges on behalf of the Fire
Department a significant difference between the written training materials and the official policy of
the Fire Department, which does not require driversto stop at negative right-of-way intersections.
Fire Chief DeKeyser instructs his drivers to follow official policy, not the training materials.
Consistent with this testimony, the Fire Department’s trainer — Mr. Jensen — deems the training
materia sincorrect, and instructs driversthey arenot required to stop before entering negativeright-
of-way intersections.

Plaintiff also submit written training materids utilized by the Fire Department that state
response route selection should take into account avoidance of hazardous intersections, including

intersections which, due to numerous intersecting roadways, high traffic congestion and building

“Id.

*/d. at 1307 n.5.



structures, predisposeto collisions. Notwithstanding these materias, Fire Chief DeK eyser stateson
behalf of the Fire Department that regardless of potential traffic hazards, speed of response is the
paramount consideration in selecting atravel route in responding to afire emergency. Consistent
with DeKeyser’ s charge, both Mots and his immediate supervisor, Captain Stephen, will not avoid
or route around an intersection just because it may be hazardous.

The training materials recommend that fire departments establish clear speed requirements
for emergency vehicleoperation under varying circumstances, thereby removing operator discretion.
Neverthel ess, the firedepartment does not have any specific speed limitsfor itsemergency response
vehicles. In his deposition, Fire Chief DeK eyser states he was unwilling to embrace the suggestion
that even a speed of 50 miles per hour by Mots (with a posted speed limit of 30 miles per hour at a
five-way intersection against ared light with building obstruction) would have been inappropriate.
Steve Jensen, the person who provided driver training to Mots, deems it impossible to identify
reasonabl e versus unreasonabl e speeds for emergency vehicle operation because speed “isthe last
thing you are really concerned about as the emergency vehicle operator.”

Withregard toinadequate supervision, Plaintiffs submit evidence demonstrating the Unified
Government’s failure to adequately investigate and analyze its own history of collisions and
near-misses involving its emergency vehicles. Plaintiffs argue thorough investigations of all
vehicular collisionsare critical in order to accurately determine the causes and prevent collisionsin
thefuture. Plaintiffssubmit that when the Board convenesto review avehicular collision, theevents
of themeeting arenot recorded or transcribed; thedriver under i nvestigati on may attend the meeting,
but heisnot required to attend; the Board never seeksthe attendance and parti cipation at the meeting

of any other fire department personnel or membersof the public who may bewitnesseswith relevant
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information; and the Board often does not even obtain therelated policereport. Plaintiffsarguethat
absent thorough investigation and valid conclusions regarding prior collisons, the Unified
Government is necessarily unable to use prior collisions to appropriately supervise and discipline
unacceptable behavior in the past and thus prevent recurrence in the future.

In addition to these general facts, Plaintiffs also argue that Mots' immediate supervision on
the night of the collision was inadequate. His supervisor was Captain Stephen, who was seated in
the firetruck to hisright. Asthe supervising officer, Stephen was responsible for ultimate approval
of theroute selected by hisdriver and the manner in which hisdriver operated the vehicle along that
route. If Captain Stephen took issue with any aspect of his driver’s operation of the vehicle,
including route sdl ection, speed or themanner in whichthedriver approached or intended to navigate
an intersection, he was required to take charge and correct the driver’s behavior. On the night in
guestion, Stephen never said anything to Mots about his route sdection, his speed or the manner in
which he approached or intended to enter the intersection at Central Avenue and 18th Street. From
the time the fire truck entered the intersection through to time of impact, Captain Stephen was
looking down at his map book.

The evidence offered by Plaintiffs as set forth above is sufficient to demonstrate Fire Chief
DeKeyser, acting on behalf of the Unified Government, had notice of the adleged deficiencies in
training and supervision of Fire Department employees and, despite the notice, consciously chose
to disregard the risk of harm that could be caused by these potential defects in training and
supervision. This Court cannot rule out the possibility that a reasonable jury might find from this
evidence that the Unified Government consciously and deliberately excluded information in the

courseof training and supervising itsemployeesthat it knew could safeguard the citizensdriving on
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itsroads and protect them from danger. A failuretotrain and supervi se firefighters on waysto avoid
such tragic events asthe one that happened here certainly could result in afinding by thetrier of fact
that the Unified Government exhibited “deliberate indifference” under these circumstances.
Finally, the Court finds Plaintiffs present sufficient evidencefor ajury to find that the fatal
car accident killing Becerraoccurred because of Fire Department customs and practi ces consciously
permitting insufficient training and supervision. In sum, the evidence presented createstriableissues
regarding the adequacy of the Unified Government’s emergency vehicle operator training, and its
causal connection to Mots' operation of the fire truck on the night in question.
IV. Conclusion
For the reasons stated above, Defendants' Motion for Summary Judgment
Q) is granted with respect to
. the claims of Hector Becerra under the Kansas Wrongful Death Act;
. the claims of Sabrina and Hector Becerra (in hisindividual capacity) under
the Kansas statute for survival of claims, and
. the claimsof SabrinaBecerraand Hector Becerra(in hisindividua capacity)
under 42 U.S.C. § 1983; and
2 isdeniedin all other respects.
IT IS SO ORDERED.

Dated in Kansas City, Kansas on this day of October, 2004.

g/ David J. Waxse
David J. Waxse
United States Magistrate Judge

cc:  All counsel and pro se parties
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