IN THE UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF KANSAS

BRENDA C. ROBERTS,
Plaintiff-Judgment Creditor,

CIVIL ACTION

V. No. 02-2333-CM

PATRICK A. PRINTUP. JR.
Defendant-Judgment Debtor

and
SHELTER MUTUAL INSURANCE CO,,

Garnishee.
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MEMORANDUM AND ORDER

The ingtant action arises out of a one-vehicle automobile accident on April 21, 2000. Paintiff wasa
passenger in avehicle operated by her son, defendant Patrick Printup. Plaintiff sustained bodily injuries and
damages arigng from the accident. Shortly before the accident, plaintiff insured the vehicle with garnishee
Shelter Mutud Insurance Company (Shdter). Plantiff has obtained judgment againgt defendant pursuant to
a settlement agreement, a covenant not to execute on the persona assets of defendant, and an assgnment to
plaintiff of defendant’ s contract rights againgt Shelter. Plaintiff cdaimsthat Shelter breached its contract by
acting negligently or in bed faith in its handling of plaintiff’s daim for damages. This matter is before the court
on Shdlter’s Motion for Summary Judgment (Doc. 76), plaintiff’s Motion to Exclude J. Eugene Baloun as
Garnishee' s Expert Witness (Doc. 78), and plaintiff’s Motion to Exclude James E. O’ Mdley as Garnishee's

Expert Witness (Doc. 80).




l. Facts'

On April 18, 2000, plaintiff applied to Shelter for insurance coverage for her sixteen-year old son's
newly acquired vehidle? On April 21, 2000, plaintiff’s son, Patrick Printup, was driving the vehicle and
plaintiff was a passenger when the two were involved in a single-car accident due to an apparent brake
falure. Asaresult, plantiff susained an open compound fracture of her right tibiaand fibula. The fracture
resulted in a non-union, requiring surgica fuson.

Shelter was placed on notice of the motor vehicle loss, but the identity of the reporter is apparently
not known.® Shdter assigned the dlaim to Lezlie Siebolt for handling. Siebolt began working on the dlaim
on April 26, 2000, which included attempts to contact plaintiff viatelephone and letter and requesting a
copy of the accident report. On May 4, 2000, Siebolt’s supervisor, Gary Dauer, reviewed the file, noting
that “may have Bl,” persond injury protection (PIP) benefits will apply, and medical information should be
collected. Dauer later testified that, when he wrote the note in the Supervisor Claim Log, he was derting
Sebalt to the fact that she needed to consder apotentia claim by plaintiff againgt Printup, the driver of the
car.*

OnMay 10, 2000, Sebalt took arecorded satement of plaintiff. The recorded statement confirmsthat

on Friday, April 21, 2000, plantiff was a passenger in the insured vehicdle operated by Printup in Atchison,

The court construes the facts in the light most favorable to plaintiff as the non-moving party
pursuant to Fed. R. Civ. P. 56.

*The vehicle was titled and registered to both plaintiff and Printup.

3The binder loss notice states that it was reported by “insured.” Insured is not identified asto
whether it was Peatrick Printup, plaintiff, or someone on their behdf.

“In this particular case, Printup was Shelter’ sinsured and plaintiff was the dlaimant.
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Kansas. Printup was headed north on 5" Street when the brakes faled. Shelter claims that the recorded
datement reved s that Printup was not at fault for the accident. Plaintiff disputes this contention.

On May 11, 2000, Shelter notified its PI P unit at the home officein Columbia, Missouri, of the incident
so that the PIP could be paid. In addition, Shdter paid the City of Atchison $250 for its property damageclam
resulting from the accident. On May 31, 2000, Siebolt prepared the file for closure.

On June 23, 2000, plaintiff sgned a PIP gpplication and, on August 21, 2000, plaintiff executed
medica authorizations related to her PIP clam. Shdter subsequently payed plantiff’ sfirst medica bills
submitted, which immediately exhausted the PIP medical limits. On September 15, 2000, Shelter closed
plantiff’s PIP dam after payment of limits.

Thereisafactud dispute as to whether plaintiff contacted Shelter prior to April 11, 2002, inquiring
as to whether she had aright to assert aclam under the lidbility portion of the insurance policy. Plaintiff
clamsthat, about a year after the accident, she cdled a Shelter sdles agent, Karla Hackerott, who
erroneoudy told her that she had no right to make such aclam. There is nothing documenting this aleged
phone call, and Hackerott denied under oath that such a conversation occurred.

Sometime around April 11, 2002, plaintiff consulted with her atorney for areview of her medical
treatment regarding her ankle injury. On April 11, 2002, plaintiff mailed a handwritten letter to Shelter’s
Topeka Clams Office offering to settle dl daims for the $25,000 policy limits. It is undear whether plaintiff
saw her attorney before or after she mailed the letter or whether she consulted with her attorney with regard
to drafting the letter, as plaintiff’s own deposition testimony is saf contradicting. 1n any event, the statute of
limitations was running, as evidenced in plaintiff’sletter: “I am running out of time and need your answer

within ten days.”




On April 16, 2002, plaintiff filed a Petition in the Digtrict Court of Atchison County, Kansas. Plaintiff
a0 filed a Praecipe directing the clerk to withhold issuance and service of asummons on Printup. After the
time for accepting the offer expired, plaintiff filed a Praecipe directing the clerk to issue summons for service
on Printup. After Printup was served, Shelter hired the Payne & Jones Law Firm to defend him. Printup
removed the action to this court.

In the meantime, with respect to plaintiff’s demand letter, plaintiff had mailed her letter to the Topeka
Clams Office, where it was file-stamped “received” April 15. Apparently, the Topekamail handler
erroneoudy determined the letter related to a PIP claim, which were handled by Shelter’s PIP Department
in Columbia, Missouri. On April 21, 2002, Topeka claims placed the letter in adaily mail packet for
Columbiaand sent it by regular mail. On May 2, 2002, the Columbia PIP Department mailed plaintiff’s
letter to Brian Stegman in the Kansas City Claims Department. Kansas City Claims recelved the letter on
May 6, 2002.

On May 7, 2002, Shelter supervisor Chris Wilhite contacted Shelter litigation attorney Carter Ross
in Columbia, Missouri, to discuss plaintiff’s demand. Both concluded that, upon confirmation of the medica
bills, Shelter would pay itslimits. That same day, Sebolt contacted plaintiff to advise plaintiff of Shelter's
position and to request copies of plaintiff’s medicd hills. Theresfter, Siebolt offered $25,000 liability limits
to plaintiff, dthough the timing of this offer isin dispute. Shelter dams that the offer occurred sometime on
May 7 or 8, while plaintiff contends the offer was made on May 10.

In any event, on January 29, 2003, the court approved settlement of the case, and entered

judgment in favor of plaintiff and againgt Printup in the sum of $1,033,891.60. Printup assigned his breach




of contract action to plaintiff and received a covenant not to execute on his persond assets. Plaintiff then

filed the present garnishment proceeding againgt Shelter to collect the judgment.

. Summary Judgment Standards

Summary judgment is gppropriate if the moving party demondrates that thereisno genuineissue as
to any materid fact” and that it is*entitled to ajudgment as a matter of law.” Fed. R. Civ. P. 56(c). In
goplying this standard, the court views the evidence and al reasonable inferences therefrom in the light most
favorable to the nonmoving party. Adler v. Wal-Mart Stores, Inc., 144 F.3d 664, 670 (10" Cir. 1998)
(ating Matsushita Elec. Indus. Co. v. Zenith Radio Corp., 475 U.S. 574, 587 (1986)). A factis
“materid” if, under the gpplicable subgtantive law, it is“essentid to the proper digpogtion of the clam.” 1d.
(ating Anderson v. Liberty Lobby, Inc., 477 U.S. 242, 248 (1986)). Anissue of fact is“genuine’ if “there
Is sufficient evidence on each Sde so that arationd trier of fact could resolve the issue either way.” 1d.
(ating Anderson, 477 U.S. at 248).

The moving party bears the initid burden of demonstrating an absence of a genuine issue of materid
fact and entitlement to judgment as a matter of law. Id. at 670-71. In attempting to meet that standard, a
movant that does not bear the ultimate burden of persuasion at trial need not negate the other party’sclaim;
rather, the movant need smply point out to the court alack of evidence for the other party on an essentia
element of that party’sclam. Id. a 671 (citing Celotex Corp. v. Catrett, 477 U.S. 317, 325 (1986)).

Once the movant has met thisinitid burden, the burden shifts to the nonmoving party to “set forth
specific facts showing that thereisagenuineissuefor trid.” Anderson, 477 U.S. at 256; see Adler, 144

F.3d & 671 n.1 (concerning shifting burdens on summary judgment). The nonmoving party may not Smply




rest upon its pleadings to satisfy its burden. Anderson, 477 U.S. a& 256. Rather, the nonmoving party must
“set forth pecific facts that would be admissible in evidence in the event of trid from which arationd trier of
fact could find for the nonmovant.” Adler, 144 F.3d a 671. “To accomplish this, the facts must be
identified by reference to affidavits, deposition transcripts, or specific exhibits incorporated therein.” 1d.

Findly, the court notes that summary judgment is not a*“ disfavored procedurd shortcut”; rether, it is
an important procedure “ designed to secure the just, speedy and inexpendve determination of every action.”
Celotex, 477 U.S. a 327 (quoting Fed. R. Civ. P. 1).
1. Discussion

Plantiff contendsin thislawsuit that Shelter acted negligently or in bad faith when it failed to initiate
settlement negotiations with plaintiff after becoming aware of a potentid bodily injury daim and when it failed
to timely accept plaintiff’s April 11, 2002 policy limits demand.

Under Kansas law, aliability insurer may become liable in excess of policy limitsif it fallsto exercise
good faith in congdering offers to compromise the clam for an amount within the policy limits. Bollinger v.
Nuss, 202 Kan. 326, 333, 449 P.2d 502 (1969). Accordingly, the fiduciary relationship of the insurer and
the insured imposes a duty upon the insurer to make reasonable efforts to negotiate a settlement of aclam
agang theinsured. Smith v. Blackwell, 14 Kan. App. 2d 158, 163, 791 P.2d 1343 (1989). Theinsurer
Is obligated to initiate settlement negotiations regardless of the actions of the injured party. Id. (citing Rector
v. Husted, 214 Kan. 230, 519 P.2d 634 (1974)).
A. Pre-April 11, 2002 Demand

Shelter contends that it owed no duty to initiate settlement negotiations prior to April 11, 2002,

because, it clams, plantiff had not yet asserted a clam under the liability portion of the insurance policy.




Faintiff, on the other hand, asserts that Shelter’ s duty to negotiate was triggered when the covered loss was
initidly reported.

Thereis nothing in the record evidencing that plaintiff made a bodily injury dam under the lidbility
portion of the insurance policy prior to April 11, 2002. Thereisafactud dispute asto whether plaintiff
contacted Shelter agent Hackerott to inquire whether she may have aclam. Plantiff clamsthat the agent
told her she had no clam, while Hackerott expresdy denies such a conversation occurred. In any event, the
court consdersthisfactua dispute immaterid, because plaintiff testified that she did not rely on Hackerott's
informetion:

Q: So would it befair to state then that despite what Carla had told you, you were till aware
that you had a possible claim againgt Patrick Printup and/or Shelter despite what Carla had
told you. Isthat fair to say?

A: Yes.

(Plantiff’s Depogition, a pg. 39). Indeed, plaintiff testified that the only reason she did not make aclam
againg her son sooner was because she was il receiving trestment for her ankle, which ended in early
February 2002.

Aaintiff did submit a clam for PIP benefits, which was duly paid. However, the court does not
believe that plaintiff’ s filing for PIP benefits automaticdly triggers a duty on the part of Shdlter to initiate
settlement negotiations under the liability portion of her son’s policy.

The Kansas Automobile Injury Reparations Act, Kan. Stat. Ann. 8 40-3101 et seq., isdesigned to
make persond injury protection insurance mandatory by requiring every owner of amotor vehicle to obtain
first-party PIP coverage payable by her own insurance company regardless of fault Richardsv. Etzen, 231

Kan. 704, 706-07, 647 P.2d 1331 (1982). Thus, Shelter’s PIP benefit payment to plaintiff required Shelter




to make no determination of fault. Moreover, absent some sort of clam made by plaintiff, Shelter would not
reasonably have known to what extent, if any, plaintiff’s medica bills exceeded the PIP limits. As st forth
by the Kansas Supreme Court:

If . .. plantff means to suggest that any time an insurance agent acquires

knowledge of someinjury to a policyholder it becomesthe company’ sduty to

initicte an investigation and offer a settlement-without any clam being

made-wergject the suggestion. We believetheinsured has someduty to give

noticeto hiscompany of hisloss, and of the fact that he is making adam under

his policy, before the company is obligated to move.
Soan v. Employers Cas. Ins. Co., 214 Kan. 443, 445, 521 P.2d 249 (1974).

“[T]he duty to settle arises if the carrier would initiate settlement negotiations on its own behaf were
its potential liability equal to that of itsinsured.” Coleman v. Holecek, 542 F.2d 532 (10" Cir. 1976). The
court believesthat a carrier is under no duty to initiate settlement negotiations prior to aclam being
presented. The court therefore determines that Shelter is entitled to summary judgment on plaintiff’s bad
fath cdlam asit relates to any settlement negotiations, or lack thereof, prior to plaintiff’s April 11, 2002
demand.

A. Post—April 11, 2002 Demand

Raintiff damsthat Shelter acted negligently or in bad faith by failing to accept her time-sengtive
offer to settle within policy limits. As previoudy set forth, aliability insurer may be ligble in excess of policy
limitsif it acts negligently or in bad faith in failing to acoept a compromise offer within policy limits. Bollinger
v. Nuss, 202 Kan. at 333, 449 P.2d 502, 508; Rector v. Husted, 214 Kan. 230, 239, 519 P.2d 634, 641
(1974). When determining the question of an insurer’ s liability for an excess judgment, the conduct of an

insurer must not be viewed through hindsight. Glenn v. Fleming, 247 Kan. 296, 305, 799 P.2d 79, 85

(1990). “Ingtead, the offer and the strength of the plaintiff’s case must be viewed as they fairly appeared to




the insurer and its agents and attorneys at the time the offer wasrefused.” 1d. (emphasisadded). In
other words, an insurance company acting honestly and in good faith upon adequate information “should not
be held liable because it failed to prophesy theresult.” 1d. Bad faith requires afinding of something more
than mere error of judgment.

In this case, there was no settlement offer until five days before plaintiff commenced suit and ten
days before the statute of limitations was to run. Most notably, upon receipt of plaintiff’s offer, Shelter did
not refuse plaintiff’s April 11, 2002 demand. Rather, sometime between May 7 and May 10, 2002, Shelter
agreed to pay plaintiff the policy limits® However, at that point, the statute of limitations had run, and
plaintiff dready hed filed suit.

Rantiff pointsto Smith v. Blackwell, wherein the Kansas Court of Appedls found bad faith where
the insurer initidly regjected the plaintiff’ s offer to settle within policy limits, but later made a policy limits offer
after the plaintiff filed suit. The court gated: “*[A]ll the good faith and settlement offersin the world after
auit isfiled will not immunize a company from the consequences of anunjustified refusal to pay which
made the suit necessary.”” 14 Kan. App. 2d at163, 791 P.2d 1343 (citing Soan, 214 Kan. 443 at 444,
521 P.2d 249) (emphasis added). Plaintiff’sreliance on Smithis, however, misplaced, since there was no
prior refusal to pay on the part of Shelter. Moreover, in Smith, *[tJhere was ample time given for afull and

complete investigation by the insurer after the [plaintiff’ sl offer to settle for the policy limitswas made.” 1d.

°Both parties cite to the eight factors set forth in Bollinger v. Nuss, 202 Kan. 326, 338, 449 P.2d
502, 511 (1969), each arguing that those factors weigh in their respective favors. However, the factors set
forthin Bollinger are not gpplicable in these circumstances, since those factors are considered when
“deciding whether the insurer’ s refusal to settle congtituted a breach of its duty to exercise good faith.”
Bollinger v. Nuss, 202 Kan. 326, 338, 449 P.2d 502, 511 (1969). Here, there was no refusal to settle.
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(emphasis added). In the case a hand, the time between plaintiff’ s demand and the time plaintiff filed suit
was a matter of days.

Plaintiff emphasizes the fact that she sent her demand letter on April 11, 2002, referencing in the
letter thet the offer was time-sengitive, but that Shelter erroneoudy routed the letter to the wrong
department, thereby delaying a response until after she had filed suit and after the statute of limitations had
run. The court determines that this clerical error does not congtitute bad faith. In other words, the court
does not believe that an insurer isliable for a bad faith clam where, because of aclerical oversight, the
insurer does not respond within ten days (the time between the April 11, 2002 offer and the running of the
datute of limitations) to an initid demand of $25,000. In fact, when the April 11, 2002 demand letter was
routed to the proper Shelter supervisor, an acceptance of the demand to settle was made within a couple of
days. At mog, the time between the April 11, 2002 demand and Shelter’ s acceptance of the offer wasless
than 30 days. The court concludes as amatter of law that Shelter did not act in bad faith and, accordingly,
isnot liable to plantiff for any excessjudgment over the policy limits. Shelter is entitled to summary
judgment.

IT ISTHEREFORE ORDERED that Shelter’s Motion for Summary Judgment (Doc. 76) is
granted. Plaintiff’s Motion to Exclude J. Eugene Bdloun as Garnishee' s Expert Witness(Doc. 78), and
plaintiff’s Motion to Exclude James E. O’ Mdley as Garnishee' s Expert Witness (Doc. 80) are denied a
moot. This caseis hereby dismissed.

Dated this__14  day of April 2004, at Kansas City, Kansas.

g Carlos Murguia

CARLOSMURGUIA
United States District Judge
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