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IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF KANSAS 

            
IN RE: MOTOR FUEL TEMPERATURE  )          
SALES PRACTICES LITIGATION   ) 

)   MDL No: 1840 
(This Document Relates to All Cases)   ) 

      )   No: 07-md-1840-KHV-JPO 
_________________________________  ___________________________________ 

 
MOTION FOR AWARD OF ATTORNEYS' FEES, EXPENSES, AND 

CLASS REPRESENTATIVE INCENTIVE AWARDS  
AND MEMORANDUM IN SUPPORT THEREOF 

 
 

PUBLIC, REDACTED VERSION 
 
 
 

 Plaintiffs, for their Motion for Award of Attorneys’ Fees, Expenses and Class 

Representative Incentive Awards (“Plaintiffs’ Motion”), state as follows: 

I. OVERVIEW 

Costco Wholesale Corporation has agreed to do what no motor fuel retailer has ever 

agreed to do in the United States; it has agreed to compensate consumers for the effect that 

temperature has on motor fuel.  Temperature compensation is already systemic in the 

petroleum industry, from the oil well to the refinery, from the refinery to the terminal and from 

the terminal to the gas station.  But until now, the industry’s use of temperature compensation 

ended at the station level and consumers were neither sold a uniform compensated gallon, nor 

told they were not receiving a uniform gallon.   

Now, with this Settlement, Costco has agreed to remedy that problem.  Costco has 

agreed to install temperature-compensation devices on a phased schedule in all states where it 

purchases fuel on a temperature-compensated basis.  That remedy is groundbreaking, 
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substantive and tangible.  Indeed, expert economist Dr. Andrew Safir has calculated that Costco’s 

utilization of automatic temperature compensation (“ATC”) equipment will result in a net Class 

benefit that exceeds $100,000,000,1 a calculation that Costco has not disputed. 

This beneficial outcome is the result of hard work and diligent efforts by Plaintiffs and 

their counsel in the face of concerted and rigorous opposition from the retail motor fuel industry.  

The work that went into this Settlement, and this case, has been very substantial.  Now, Plaintiffs 

and their counsel request that the Court award them attorneys' fees and expenses in recognition 

of their work.  Specifically, Plaintiffs seek an award of reasonable attorneys’ fees and expenses 

in the amount of $10,000,000 to be paid by Costco within fifteen (15) days after the effective 

date of the Settlement.  Any attorneys’ fee this Court awards will be paid directly by Costco, and 

will not reduce the Settlement benefits provided to the Class.2  This request for fees and expenses 

is supported by the Declaration of Prof. Robert Klonoff, attached hereto.3 

Class Plaintiffs also request an incentive award in recognition of their services and effort.  

Like the requested award for attorneys’ fees and expenses, the request for Class Plaintiff 

incentive awards is fair and reasonable given the significant time and attention the named Class 

Plaintiffs have devoted to this litigation. 

II.   FACTUAL AND PROCEDURAL HISTORY  

Previously, this Court granted preliminary approval of this Settlement, and appointed the 

undersigned as Class Counsel for the Settlement Class.4  Costco provided notice of the settlement 

                                                           
1 See Declaration of Dr. Andrew Safir, previously submitted to the Court as Exhibit 1 to Doc. #1620 (“Safir Decl.”). 
2 The reasonableness of Plaintiffs’ fee request is also manifest from the fact that of the 10,134,738 class members 
who received direct notice of this Settlement pursuant to the Court’s prior Order (Doc. # 1284), only 29 filed an 
objection (not all of which took issue with the requested fee), which equates a 0.0003% objection rate.  In fact, some 
objectors agreed that if the Settlement provides the intended benefits and relief, Class Counsels’ fee request is 
“imminently fair.” See Objection of Amy Alkon, Doc. # 1578, pg. 24. 
3 Exhibit A (“Klonoff Dec.”). 
4 See Doc. # 1273.  Plaintiffs have previously set forth the detailed factual and procedural history of the instant 
litigation and the Settlement, and Plaintiffs incorporate herein by reference the background information contained in 
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to the Settlement Class (over 10 million class members) and subsequently, twenty-nine objections 

to the Settlement were filed.  On April 1, 2010, this Court heard oral argument from the parties 

regarding the fairness of the Settlement, as well as from several objectors who appeared in person 

at the fairness hearing.  On August 13, 2010, this Court entered its Order [Doc. # 1707] overruling 

all objections but finding two issues that prevented the Court from granting final approval: the 

inclusion of states where Costco does not operate and Plaintiffs’ request that five Class members 

represent all Class members from all states at issue.  Id. at 35-36, 44-45.   

On Friday, February 4, 2011, Plaintiffs filed their Renewed Motion for Final Approval 

[Doc. # 1769], unopposed by Costco, and submitted the parties’ Amended Settlement Agreement 

to the Court, which resolves the two problematic issues the Court previously noted with respect to 

this Settlement. 

III.    COSTCO HAS CONTRACTUALLY AGREED TO PAY AN ATTORNEYS’ FEE 
 
 Costco has contractually agreed to pay an attorneys’ fee.  Therefore, the only relevant 

question for this Court is whether Plaintiffs’ fee request is “reasonable.”5 

 Section 7.1 of the Settlement Agreement states: 

7.1       Application.  Class Counsel may apply to the District Court for 
an award of fees and costs in this Action (the “Fee Application”).   Costco 
agrees to pay any fees and costs awarded by the Court and such payment 
shall not reduce any of Costco’s obligations to the Settlement Class 
pursuant to this Agreement.6 [emphasis added] 

 
 This language expressly creates, by contract and agreement of the parties, a right to seek 

attorneys’ fees and costs that is independent of any underlying fee-shifting statute or common 

                                                                                                                                                                                           
their Unopposed Motion for Preliminary Approval of Class Settlement (Doc. # 1015), Unopposed Motion for Final 
Approval of Class Action Settlement (Doc. # 1620) and Renewed Motion for Final Approval of Class Action 
Settlement (Doc. #1769), which are incorporated herein by reference. 
5 Whether a plaintiff is entitled to an award of attorney's fees and expenses is, of course, left to the sound discretion 
of the district court. Hall v. Cole, 93 S.Ct. 1943, 1951 (1973); Gottlieb v. Barry, et al., 43 F.3d 474, 486 (10th Cir. 
1994). 
6 See Settlement Agreement attached to Plaintiffs’ Renewed Motion for Final Approval of Class Action Settlement, 
Doc. # 1769, as Exhibit A. 
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law principle.  Costco has agreed: (1) Class Counsel are entitled to seek a fee; (2) Costco will 

pay, and not appeal, whatever attorneys’ fees and costs this Court awards, and (3) Costco’s 

obligation to pay an attorneys’ fee is independent, and will not impair, Costco’s obligation to 

install ATC equipment pursuant to the Settlement.  The parties’ fee agreement was confirmed 

by Costco’s counsel during the April 1, 2010 fairness hearing, where he specifically stated, 

“We've agreed in the agreement to pay reasonable fees as awarded by this Court . . . We will 

pay the fees that this Court says are fair and reasonable.”7   

 There can be no question that such attorneys’ fee agreements are permissible.  In fact, 

they are specifically allowed by Rule 23 of the Federal Rules of Civil Procedure which states, in 

pertinent part: 

(h) Attorney's Fees and Nontaxable Costs. In a certified class action, the 
court may award reasonable attorney's fees and nontaxable costs that are 
authorized by law or by the parties' agreement. (Emphasis added). 

 
  Therefore, the only question pertinent to the instant Motion is whether the requested fee 

is “reasonable.”8 

 Plaintiffs’ fee request is reasonable when analyzed under any one, or both, of two 

separate methodologies: (1) a percentage of the common settlement benefits conferred, or (2) 

application of the Johnson v. Georgia Highway Express, Inc. factors.9  

IV.  CLASS COUNSELS’ FEES ARE REASONABLE WHEN MEASURED AS A 
PERCENTAGE OF THE COMMON BENEFIT CONFERRED 

 
 Plaintiffs respectfully request an attorneys’ fee in the form of a percentage of the value of 

the Settlement benefits conferred on the Class.     
                                                           
7 Transcript, Doc. #1696, pgs. 91-92 (emphasis added). 
8 The instant situation is not an anomaly; the Ninth Circuit faced a virtually identical scenario in Wing v. Asarco 
Inc., 114 F.3d 986 (9th Cir. 1997), where the parties agreed, in their class action settlement agreement, that the 
defendant would pay the reasonable attorney’s fee set by the Court.  The Wing Court recognized that because the 
parties’ agreement placed no limits on the district court’s discretion to determine the fee, the only restriction on the 
district court’s fee analysis was that the fee must be “reasonable.” Id. at 988. 
9 488 F.2d 714 (5th Cir. 1974).   
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1.   Federal Court Jurisprudence Supports The Percentage Approach 

As explained by Prof. Klonoff in the attached declaration, measuring an attorneys’ fee 

award in this case by using a percentage of the fund (“POF”) methodology is proper and 

supported by applicable legal authorities.10  Although this Court is aware of the doctrine 

allowing plaintiffs to obtain a percentage attorney fee from a “common fund” obtained for a 

class,11 percentage attorney fees are also recognized under the “common benefit” doctrine when 

the settlement provides future settlement benefits that can be valued.  The Tenth Circuit has 

characterized the common benefit doctrine as allowing an “award of attorney’s fees to plaintiffs 

in class action and derivative suits” when the plaintiff’s success confers “a substantial benefit” 

on the members of a particular class of individuals.12   

Although Plaintiffs need not rely on the common benefit doctrine as the source of their 

fee request (since Costco has contractually agreed to pay a fee), common benefit cases are 

instructive in determining whether Plaintiffs’ fee request is reasonable for a number of reasons.  

First, these cases recognize that attorney fees based upon a percentage of a settlement’s value are 

permissible, even though the benefit conferred is nonpecuniary in nature.13  Indeed, courts 

considering the common benefit doctrine have stated: 

                                                           
10 Klonoff Dec., pgs. 1-3 
11 See West, et al. v. First Franklin Fin. Corp., Order, Case No. 2:06-CV-02064-KHV-WO (D. Kan. July 31, 
2007). 
12 Rosenbaum v. MacAllister, 64 F.3d 1439, 1444 (10th Cir. 1995).  In addition to the Tenth Circuit, many other 
courts have discussed or recognized the common benefit doctrine as a potential source for attorney fees.  
Amalgamated Clothing v. Wal-Mart Stores, Inc., 54 F.3d 69, 71 (2nd Cir. 1995)  (“The common-benefit rule permits 
a prevailing party to obtain reimbursement of attorney's fees in cases where the litigation has conferred a substantial 
benefit on the members of an ascertainable class.”); Johnson v. HUD, 939 F.2d 586, 590 (8th Cir. 1991) (“[A] 
prevailing party cannot recover attorney's fees from a losing party absent express statutory authority or bad faith or 
unless the litigation involves a common fund or confers a substantial benefit on an ascertainable group.”); 
Southerland v. International Longshoremen's Union, 845 F.2d 796, 798 (9th Cir. 1988) (“The ‘substantial benefit’ 
principle is based on the premise that a successful plaintiff should be able to spread the costs of his litigation among 
those who benefited from the successful outcome.”); Walker v. Teamsters Local No. 71, 830 F. Supp. 291, 292 
(W.D.N.C. 1993) (“The rationale [for the common benefit doctrine] is that, by prevailing, the plaintiff has also 
accomplished a victory for the other members of the [ascertainable class].”) 
13 Merola v. Atlantic Richfield Co., 515 F.2d 165, 169-70 (3rd Cir. 1975). 
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[w]hat is of utmost importance here is the nature and quality of the common 
benefits attained from litigation rather than any particular quantification into 
dollar amounts. As a result, the fact that the plaintiffs did not procure damages in 
their action against the (defendant) is inapposite to our analysis and would not, on 
its own, preclude fee-shifting under the common benefit doctrine.14 
 
Second, common benefit cases are instructive because they recognize that an attorneys’ 

fee can be awarded even if the future settlement benefits are contingent and not guaranteed.  For 

example, in Wing v. Asarco Inc.,15 the Ninth Circuit upheld an attorneys’ fee that was based upon 

a percentage of a settlement’s value when the vast majority of that value was contingent.  Indeed, 

a leading common benefit case from the U.S. Supreme Court, Mills v. Electric Auto-Lite Co.,16 

makes clear, “[t]he fact that this suit has not yet produced, and may never produce, a monetary 

recovery from which the fees could be paid does not preclude an award based on this 

rationale.”17  A similar reasoning was applied in Hanlon v. Chrysler Corporation,18 where the 

Ninth Circuit upheld a district court’s settlement approval and attorneys’ fee award, despite the 

fact that the settlement benefits were subject to future suspension based upon potential 

government action and, therefore, the plaintiffs’ efforts could theoretically produce no net benefit 

to the class.19 

Injunctive relief that truly benefits the class “is not an outcome to be sneered at.”20   As 

the Federal Judicial Center (“FJC”) has noted, “by putting an end to illegal practices, an 

injunction will benefit more class members than a small award.”21  The FJC has emphasized that 

if injunctive relief can be given monetary value using objective criteria, such relief should be so 

                                                           
14 Polonski v. Trump Taj Mahal Assoc., et al., 137 F.3d 139, 146 (3rd Cir. 1998). 
15 114 F.3d 986. 
16 90 S.Ct. 616 (1970). 
17 Id. at 625 (emphasis added). 
18 150 F.3d 1011, 1029 (9th Cir. 1998). 
19 Id. 
20 In re Mexico Money Transfer Litigation, 267 F.3d 743, 748 (7th Cir. 2001). 
21 Barbara J. Rothstein & Thomas E. Willging, Managing Class Action Litigation: A Pocket Guide for Judges, 3d. 
Ed., 21 (2010). 
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valued.  For instance, the FJC notes, “an injunction against an overcharge may be valued at the 

amount of the overcharge multiplied by the number of people likely to be exposed to the 

overcharge in the near future.”22  As Prof. Klonoff explains, injunctive relief is as capable of 

providing real value to consumers as monetary relief.23  For purposes of determining a 

reasonable attorneys’ fee, when that injunctive relief can be valued it should be treated like a 

fund “even if it does not include a pot of money” for the class.24  That recognition of the 

preference for the POF approach has been recognized by the American Law Institute (“ALI”) in 

its Aggregate Litigation Project, where the ALI adopted the POF approach as “the method [that 

should be] utilized in most common fund cases, with the percentage being based on both the 

monetary and the nonmonetary value of the judgment or settlement.”25 

In essence, these authorities teach that a reasonable attorneys’ fee can be based upon a 

percentage value of future settlement benefits, even when those future settlement benefits are 

contingent in nature26 and stem from injunctive relief. 

Costco may argue that the proper attorneys’ fee calculation methodology is the “lodestar” 

approach.  Prof. Klonoff’s testimony is also instructive for its explanation of why that approach 

is not advisable in situations like the instant case.  As Prof. Klonoff explains, the lodestar 

                                                           
22 Id. at 34-35. 
23 Klonoff Dec., pg. 8. 
24 Id.  
25 Id. 
26 In fact, such fee awards can be based on total value to the Class even when some of the unclaimed common fund 
may revert back to the defendant. See Williams v. MGM-Pathe Communications Co., 129 F.3d 1026, 1027 (9th Cir. 
1997) (discussing class action settlement without expressing concern as to provision for reversion of unclaimed 
funds to defendant); Wilson v. Southwest Airlines, Inc., 880 F.2d 807, 816 (5th Cir. 1989) (approving settlement 
containing provision that unclaimed funds under consent decree would be divided between plaintiffs' counsel and 
defendant); Six (6) Mexican Workers v. Arizona Citrus Growers, 904 F.2d 1301 (9th Cir. 1990) (holding unclaimed 
amount of class action judgment against defendant may be returned to defendant “when deterrence is not a goal of 
the statute or is not required by the circumstances”); In re Microsoft I-V Cases, 135 Cal. App.4th 706, 721, 37 Cal. 
Rptr.3rd 660 (2006) (noting, under California law, “a court approved settlement could properly include a ‘reversion 
of ... funds to the defendant,’ such as the one-third reversion” of unclaimed settlement funds provided for in 
settlement therein) (citation omitted; ellipsis in original); Herbert Newberg & Alba Conte, 3 Newberg on Class 
Actions §§ 10:15, 10:17 (4th ed.2002) (citing cases). 
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approach is cumbersome and encourages overbilling as opposed to efficiency and early 

settlement.  For those reasons, and many others, courts such as the Tenth Circuit have routinely 

favored the POF method rather than the lodestar method.27  In Prof. Klonoff’s opinion, the Court 

should reject any invitation to determine an attorneys’ fee using the lodestar method, and utilize 

the POF method.28 

2.  The Settlement Provides Tangible Benefits 

Since the inception of this litigation almost five (5) years ago, this case has been about 

the inherent unfairness in the petroleum industry’s double standard of temperature compensating 

when they buy and sell among themselves, but refusal to temperature compensate motor fuel 

sold to the public.  Indeed, this Court has noted that “[o]btaining injunctive relief for temperature 

adjusted motor fuel sales is a primary goal of plaintiffs’ cases” and “[t]he proposed injunctive 

relief responds to plaintiffs’ claims and provides the same relief which plaintiffs might obtain if 

they proceeded to trials.”29  At every stage before it gets to the consumer, the wholesale motor 

fuel trade allows for adjustment of motor fuel to a standard volume of 60 degrees Fahrenheit.30  

The temperature of the motor fuel is known at the wholesale level both to the person selling the 

motor fuel and the person buying the motor fuel.31  The adjustment for the retailer is made on the 

basis of a standard gallon; defined as 231 cubic inches at 60º F.32  That adjustment is made for 

the retailer but not for the consumer.33  Indeed, consumers are not told the temperature of the 

motor fuel that is sold to them, and oil companies understand that, without that missing material 

information, consumers have no way to make an “apples to apples” comparison when they make 

                                                           
27 Klonoff Dec., pg. 5-6 (citing Gotlieb v. Barry, 43 F.3d 474 (10th Cir. 1994)). 
28 Klonoff Dec., pg. 6.  
29 Doc. #1707, pg. 41.   
30 See excerpts from the deposition of Defendants’ expert John O’Brien, attached to Plaintiffs’ Omnibus Appendix 
To Plaintiffs’ Reply Briefs In Support Of Class Certification, Doc. #1503, as Exhibit A, pg. 134. 
31 Deposition of O’Brien, pgs. 141-142. 
32 Deposition of O’Brien, pg. 65. 
33 Deposition of O’Brien, pgs. 39-41. 
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purchasing decisions.34 

That missing information matters because temperature matters.  The temperature of 

motor fuel sold to consumers can be completely different on the same day for stations just across 

the street from each other, at the various pumps located at a particular station and even during the 

course of a single fill up at a station.  In fact, according to one defense expert, it is possible for a 

consumer to get 90º F gas (which has less energy than a 60° gallon) from a station and pay $3.00 

per gallon and 15 minutes later, at the same station, another consumer will get gas significantly 

cooler, thus containing more energy, and still pay $3.00 per gallon.35  Obviously, the customer 

that got the 90º F $3.00 gallon received less value.  That discrepancy does not go unnoticed by 

oil companies, and documents obtained in this litigation prove that motor fuel retailers reap 

profits from selling motor fuel to consumers without compensating for temperature.36 

ATC corrects this inequity.  ATC adjusts each motor fuel transaction to ensure that 

consumers receive a fair, uniform and transparent purchase based upon the temperature of the 

fuel at the point of sale.  Accordingly, governmental weights and measures officials, and some 

defendants (before this litigation began), have acknowledged that temperature correction is the 

most fair and equitable method of selling motor fuel: 

                                                           
34 See excerpts from the Deposition of the Shell Defendants’ representative Hugh Cooley, attached to Plaintiffs’ 
Response to Defendant Marathon Petroleum Company’s Motion for Summary Judgment, Doc. #1371, as Exhibit 28, 
pgs. 170:10-172:25. 
35 See excerpts from the deposition of Defendants’ expert Harri Kytomaa, attached to Plaintiffs’ Omnibus Appendix 
To Plaintiffs’ Reply Briefs In Support Of Class Certification, Doc. #1503, as Exhibit B, pgs. 100-106. 
36 See, e.g., document EQMT 0027649 (“The warmer the gas, the more the customer gets shorted and the more the 
dealer makes.”); document VALM 283006 (“Yes, we do realize a financial gain by purchasing at net and selling at 
gross.”); document CHV_KLN0041877 (“So during the warm months we experience gains  . . . since we have the 
majority of our locations in the Southwest and South, there are mostly gains being generated.”); Circle K document 
CIRK00001162 (“We use net gallons to purchase the fuel because the temperature correction in the areas that Circle 
K operates is significant . . . . The higher the sales volume for a site the greater the gain will be due to the fact that 
the product does not have time to cool and contract down to the net gallons . . . The large summer gains are due to 
the extreme temperatures that we market in.”); Document Bates No. PANT000001397 (Implementation of ATC 
equipment would impact “the temperature correction gain that is currently booked.”); Document Bates No. 
PANT000001352-000001364 (0001361) (The company “annually experiences a net increase in gasoline 
inventory.”). 
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 Temperature compensation ensures that “consumers are receiving fair value for their fuel 

dollar, regardless of the temperature at the time of pumping”;37 

 Temperature compensation is the “most equitable way to sell products”;38 

 Temperature compensation “would provide transparency in unit price v. volume”;39 

 Temperature compensation “is a superior method of measurement”;40 

 “Automatic temperature compensation would result in the same ‘gallon’ being sold at 

retail as it is at wholesale so that buyer and seller are both dealing in ‘net gallons’. The 

obvious benefit for consumers is improved retail price transparency”;41 

 “If ATC were mandated for use at retail stations, consumers would be able to more 

accurately and fairly compare prices because variations in temperature would be 

corrected by the ATC equipment”;42 

 Temperature compensation is “the most equitable way fuel can be sold without the buyer 

or seller gaining a competitive advantage”;43 

 “Selling fuel adjusted to the volume at 15º C (60º F) throughout the distribution system is 

the most equitable way fuel can be sold without the buyer or seller gaining a competitive 

advantage”;44 

 Temperature compensation is the “most equitable way” to sell motor fuel at retail;45 

 “Determining the accurate weight or volume of an object is fundamental to ensuring fair 

commerce”46 
                                                           
37 See Document Bates No. EQMT00047190, pg. 2, ¶ 9. 
38 See 2001 Report of the NCWM L&R Committee, pg. 7 (noting recommendation from the Northeastern Weights 
and Measures Association with respect to vehicle tank meters). 
39 See NCWM’s ATC Steering Committee January, 2008 Progress Report, pg. 31. 
40 Id. 
41 See December 19, 2008 Statement of Robert Atkins, San Diego County Director of Weights and Measures. 
42 See California Energy Commission’s 2009 Fuel Delivery Temp. Study, pg. 12.   
43 See 2006 Interim Report of the NCWM Laws & Regulations Committee, pg. 4. 
44 See NCWM L&R Committee’s 2005 Final Report, pgs. 6-7. 
45 See NCWM L&R Committee’s 2001 Final Report, pg. 7. 
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Clearly, the ATC benefits provided by this Settlement are real, tangible and will provide 

substantial value to the Class. 

3.  The Settlement Benefits Can Be Valued 

Through this Settlement, Plaintiffs have obtained Costco’s agreement to phase-in ATC 

pumps over a five year span.  That injunctive relief cuts to the heart of Plaintiffs’ claim and cures 

the inequity that currently plagues the retail motor fuel marketplace.  And the enormity of 

convincing a retail motor fuel giant like Costco to change its method of sale cannot be 

overstated.  Of the twenty-six states involved in this litigation, this settlement directly affects 

twenty-one of those states, including all of the largest states in terms of population, motor fuel 

consumption and temperatures over 60° F.  Costco is one of the largest owners of retail gasoline 

stations in the country.  In just the last eight years, in only the 14 conversion states, Costco has 

sold approximately $25 billion of motor fuel and made over $106 million by selling phantom 

gallons of motor fuel. 

For purposes of determining a reasonable attorneys’ fee as a percentage of the Settlement 

value, the injunctive relief that Costco has agreed to implement is clearly susceptible to 

valuation.  Expert economist Dr. Andrew Safir analyzed economic information and developed a 

report regarding the value of the Settlement.47  Dr. Safir utilized sales information drawn from 

records submitted by Costco, Costco’s own estimate of its hot fuel “swellage,” and historical 

forecasting data from the United States Energy Administration.48  For example, Costco provided 

actual data for the state of California indicating just for the years 2008 and 2009, the difference 

between hot gas sold and gallons measured at 60 degrees amounted to 7,319,683 gallons of 

                                                                                                                                                                                           
46 See President’s Address, National Conference on Weights and Measures, July 11, 2006. 
47 See Exhibit 1 hereto.  Dr. Safir’s report was previously submitted to the Court as Exhibit 1 to Plaintiffs’ Motion 
for Final Approval, Doc. #1620. 
48 See Exhibit 1, pg. 3-4. 
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swellage, and an overcharge of $22,088,760.  Clearly, Dr. Safir’s analysis was not drawn from 

whole cloth; it was premised on hard data.   

 Costco did not oppose Dr. Safir’s analysis or opinion.  Indeed, Costco was aware of Dr. 

Safir’s valuation opinion before it was submitted to the Court for purposes of final approval in 

April, 2010, and Costco voiced no concern or objection.  When Dr. Safir’s opinion about the 

value of the Settlement was discussed during the April 1, 2010 fairness hearing on the original 

Settlement, Costco voiced no objection or opposition to Plaintiffs’ valuation.49  Rather, Costco 

stated: 

Costco is committed to being at the low price in the markets in which it serves in 
which it sells gasoline. If Costco is selling gasoline at a temperature-adjusted 
basis in a market and we have to compete with people who are not, we're going to 
keep our price. I don't see Costco changing its pricing philosophy on this point. 
We're going to keep our price lower, and as a result, the margin that it makes on 
gasoline would go down.50 
 
Costco cannot now be heard to say that Dr. Safir’s analysis is erroneous or inaccurate. 

4.   The Settlement Benefits Have Been Valued 

Not only can the Settlement be valued, it has been valued.  Dr. Safir has determined that 

Costco’s implementation of ATC pumps on the phase-in schedule set forth in the Settlement will 

result in a net benefit to Class Members that will exceed $100 million within five years after the 

end of the pump phase-in period.51  Specifically, the amount is $105,481,329.00.  This number is 

conservative because: 1) it gives almost no value to the benefit that the Class will receive during 

the 5 year implementation period as Costco phases in ATC pumps;52 2) Dr. Safir’s analysis takes 

                                                           
49 In that respect, the Wing case is analogous.  114 F.3d 986.  In Wing, the court based an attorney fee on a 
percentage of a contingent settlement, which the defendant agreed had a set value.  Id. at 990.  Here, Costco has 
voiced no objection to Plaintiffs’ valuation of this Settlement.  Costco should not now be heard to say that Plaintiffs’ 
valuation of this Settlement is inaccurate or inflated. 
50 Transcript of April 1, 2010 fairness hearing, pg. 57. 
51 See Exhibit 1 hereto. 
52 In other words, if Costco first installs ATC pumps at all of its California locations during the first year of the 
phase-in cycle, Dr. Safir’s analysis has excluded all value California residents would receive until 2014. 
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into account the anticipated costs of installation of ATC pumps, and has deducted that cost from 

his analysis of the overall Class benefit;53 3) Dr. Safir’s analysis only pertains to Costco’s current 

stores, and the phase-in of ATC pumps at those locations; 4) Dr. Safir’s analysis ends in 2020 

even though the benefit of ATC conversion will continue indefinitely, and 5) his analysis gives 

no value to the benefit that consumers will receive from new Costco locations that are built in 

conversion states, despite the fact that under the terms of the settlement agreement, Costco is 

obligated to put ATC into these new stores.54 

Plaintiffs’ requested attorney fee of $10,000,000 represents less than 10% of the value 

that Dr. Safir concluded that the Class would realize within the first few years after Costco’s 

ATC phase-in.  The actual value of the settlement only increases when other costs are included 

in the valuation.  For example, Costco has estimated that it will spend over $8 million to phase-in 

ATC pumps.55  Costco has informed Plaintiffs that it has already paid $5 million related to 

providing the Class with direct notice.  In addition, the total value of the Settlement would also 

include any amounts awarded by the Court for attorneys’ fees and costs.  All of these factors are 

costs that would ordinarily be borne by Plaintiffs and thus, are appropriate components to 

consider in valuing a settlement.56   

In essence, Plaintiffs’ requested attorneys’ fee is considerably less than 10% of the total 

actual value of this Settlement. 

                                                           
53 Exhibit 1, ¶ 13. 
54 It has been reported that Costco plans to open almost thirty new stores in 2011 alone. See 
http://risnews.edgl.com/retail-news/Costco-to-Open-29-Stores-in-2011,-More-than-Double-its-2010-Total43698. 
55 See Plaintiffs’ Renewed Motion for Final Approval, pg. 5. 
56 See Staton v. Boeing, 327 F.3d 938, 975 (9th Cir. 2003) (“We conclude that where the defendant pays the 
justifiable cost of notice to the class-but not, as here, an excessive cost-it is reasonable (although certainly not 
required) to include that cost in a putative common fund benefiting the plaintiffs for all purposes, including the 
calculation of attorneys’ fees.”); Johnston v. Comerica Mortg. Corp., 83 F.3d 241, 245-46 (8th Cir. 1996) (“The 
award to the class and the agreement on attorney fees represent a package deal. Even if the fees are paid directly to 
the attorneys, those fees are still best viewed as an aspect of the class' recovery.”); Parker v. Time Warner 
Entertainment Co., L.P., 631 F. Supp.2d 242 (E.D.N.Y. 2009)(factoring in costs of administration into total 
settlement value). 
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5.  The Requested Percentage Fee Is Imminently Reasonable 

An attorney fee percentage of 10% or lower57  is well within the range of percentage fees 

awarded in class action litigation, as Prof. Klonoff explains in detail.  Professor Klonoff 

demonstrates that based upon empirical data compiled from previous class action settlements, the 

instant fee request is well within, and actually far below, the average fee percentage.58  That 

conclusion is supported by the recent findings of Judge Posner in In re Trans Union Corp. 

Privacy Litigation,59 where he had occasion to survey the landscape of class action percentage 

fee awards,60 observing that in cases that settled for value between $79 million and $190 million 

(the range within which this Settlement falls), the average attorneys' fee awards were 

approximately 17.6-19.5% of the settlement.61  Thus, even if this Court were to conclude that the 

value of the benefits obtained by Plaintiffs in this Settlement will be half of what Dr. Safir has 

concluded (i.e., $52,740,664), the percentage of Plaintiffs’ requested fee only rises to 19%, 

which is what Judge Posner noted to be within the nationwide average.62  Indeed, courts in this 

District have routinely awarded attorney fees based on much larger percentages of the overall 

settlement value.63 

Moreover, the actual value of Plaintiffs’ requested fee is further diminished by other 
                                                           
57 Plaintiffs generally refer to the requested fee percentage as 10% of the settlement benefits, while Prof. Klonoff 
scrutinizes the requested fee in greater detail and calculated that the true attorney fee is actually only 8.4% of the 
settlement benefits calculated by Prof. Safir. See, Klonoff Dec., pg. 9-10. 
58 Klonoff Dec., pgs. 10-11. 
59 2011 WL 117108 (7th Cir. Jan. 14, 2011). 
60 Id. at 3 (quoting Theodore Eisenberg & Geoffrey P. Miller, “Attorney Fees In Class Action Settlements: An 
Empirical Study,” 1 J. Empirical Legal Stud. 27, 51 (2004)). 
61 In reversing the lower court’s fee award and remanding for entry of an increased fee award, the In re Trans Union 
Court held that the district court had improperly discounted the value of future injunctive relief and, in fact, had 
failed to demonstrate why the attorney’s were not entitled to value the injunctive relief the same as the cash fund 
that had been established. Id. at 6.   
62 The same logic was utilized by the district court in Meyenburg v. Exxon Mobil Corp., 2006 WL 2191422 (S.D.Ill. 
2006) where the court held that a “common benefit” percentage attorney fee was appropriate based on the estimated 
value of a settlement containing both monetary relief and future injunctive relief because, “even if the court assumes 
that the recovery is one-fifth of what the plaintiffs assume the value of the recovery to be . . . the attorneys fees 
would still be reasonable.” 
63 See West, et al. v. First Franklin Fin. Corp., Order, Case No. 2:06-CV-02064-KHV-WO (D. Kan. July 31, 
2007). 
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factors.  First, Plaintiffs have agreed that any class representative incentive awards are to be paid 

by Costco in a manner that will reduce the amount of attorneys’ fees that Costco will pay.  

Second, the actual fee will be reduced by the amount of expenses awarded by the Court as fully 

set forth below.  Finally, Plaintiffs’ counsels’ work in this Settlement is not complete.  Under the 

Settlement, Plaintiffs’ counsel have certain obligations related to Costco’s implementation of 

ATC, in addition to being available to respond to Class member inquiries and enforce the 

contractual elements of the Settlement, among other duties.  Factoring such future work into the 

Court’s attorneys’ fee calculus is clearly appropriate, as courts have noted.64 

In sum, Plaintiffs have obtained a readily definable, substantial benefit that inures to all 

Class members.  That benefit has tangible value, and is susceptible to being quantified, as Dr. 

Safir has proven.  An award of attorneys’ fees that represents less than 10% of that value is 

authorized, appropriate and earned. 

V.  CLASS COUNSELS’ FEES ARE REASONABLE WHEN MEASURED BY 
APPLICATION OF THE JOHNSON FACTORS 

Plaintiffs’ requested attorney fee is also reasonable under the factors articulated by the 

Fifth Circuit Court of Appeals in Johnson v. Georgia Highway Express, Inc.,65 which the Tenth 

Circuit has adopted for purposes of determining whether a settlement is reasonable.66  Indeed, the 

Tenth Circuit has held that when a common benefit settlement in a class action is not susceptible 

to valuation for purposes of an attorneys’ fee, the proper fee analysis is application of the Johnson 

factors, rather than a lodestar analysis.67  The applicable Johnson factors68 are: (1) the novelty and 

                                                           
64 See Hanlon v. Chrysler Corporation, 150 F.3d 1011, 1029 (9th Cir. 1998); Wing v. Asarco Inc., 114 F.3d at 989. 
65 488 F.2d at 717-19. 
66 Gottlieb v. Barry, 43 F.3d 474 (10th Cir. 1994). 
67 Rosenbaum v. McCallister, 64 F.3d 1439 (10th Cir. 1995). That logic has been echoed by other courts that, when 
faced with a settlement that was difficult to value, awarded fees based upon some, or all, of the factors set forth in 
Johnson v. Georgia Highway Express, 488 F.2d at 717-19. See also. Merola v. Atlantic Ritchfield Company, 515 
F.2d 165, 172-73 (3d Cir. 1975); In re Air Crash Disaster at Florida Everglades, 549 F.2d 1006, 1021 (5th Cir. 
1977); Lindy Bros. Builders, Inc. v. Am. Radiator & Standard Sanitary Corp., 540 F.2d 102, 118 (3d Cir. 1976); 
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difficulty of the questions presented by the case, (2) the amount involved and the results obtained, 

(3) the time and labor required, (4) the skill requisite to perform the legal service properly, (5) 

the experience, reputation and ability of the attorneys, (6) the preclusion of other employment 

by the attorneys due to the acceptance of the case, (7) the customary fee, (8) whether the fee is 

fixed or contingent, and (9) awards in similar cases.  Consideration of these factors militates in 

favor of Plaintiffs’ fee request. 

1.   The Novelty And Difficulty Of The Issues 
 

That this case involves difficult, novel questions should not be disputed, as this Court 

has observed69 and as Professor Klonoff has concluded.70  Indeed, Plaintiffs’ claims involve 

the law of more than twenty-five jurisdictions.  Defendants have raised numerous arguments 

and defenses, such as equitable abstention, the political question doctrine, primary 

jurisdiction and preemption. Defendants have initiated four appellate proceedings71 and 

sought a fifth.72  Defendants have filed seven dispositive motions73 (none of which have been 

                                                                                                                                                                                           
O'Keefe v. Mercedes-Benz USA, LLC, 214 F.R.D. 266, 305 (E.D. Pa. 2003) (valuing settlement involving mixed 
monetary and injunctive relief, but considering fairness factors); Loring v. City of Scottsdale, Ariz., 721 F.2d 274 
(9th Cir. 1983)(reversing lower court’s fee award because it failed to consider factors similar to the Johnson factors 
and the “total benefit conferred”). 
68 Courts recognize that not all twelve factors will apply in every case, and this fact does not affect the 
appropriateness of awarding a percentage of the fund. See In re Sprint Corp. ERISA Litig., 443 F. Supp. 2d 1249, 
1270 (D. Kan. 2006) (noting the inapplicability of three of the Johnson factors). 
69 See Order denying final approval to Costco settlement, Doc. # 1707, pg. 40 (“the case presents serious questions 
of law and fact which place the ultimate outcome of litigation in doubt.”). 
70 Klonoff Dec., pg. 14. 
71 Specifically: (1) Tenth Circuit case number 10-3086, certain defendants’ collateral order appeal from this Court’s 
May 28, 2009 (Doc. # 1080), March 4, 2010 (Dk. No. 1583), March 26, 2010 (Doc. # 1612), and April 2, 2010 
(Doc. # 1625) Orders regarding Defendants’ First Amendment discovery objections; (2) Tenth Circuit case number 
10-3101, certain defendants’ mandamus proceeding related to this Court’s May 28, 2009 (Doc. # 1080), March 4, 
2010 (Doc. # 1583), March 26, 2010 (Doc. # 1612), and April 2, 2010 (Doc. # 1625) orders regarding Defendants’ 
First Amendment discovery objections; (3) Tenth Circuit case number 10-601, certain defendants’ attempt to obtain 
appellate review of this Court’s May 28, 2009 (Doc. # 1675) pursuant to Fed.R.Civ.P. 23(f), and (4) Tenth Circuit 
case number 10-602, certain other defendants’ attempt to obtain appellate review of this Court’s May 28, 2009 (Doc. 
# 1675) pursuant to Fed.R.Civ.P. 23(f). 
72 See Order denying certain defendants’ Motion for Certification Pursuant to 28 U.S.C. § 1292 (Doc. #. 1711). 
73 See All Defendants’ Motion to Dismiss, Doc. #196, Citgo Motion to Dismiss, Doc. # 534, Citgo Motion for 
Summary Judgment, Doc. # 1739, Marathon Motion to Dismiss, Doc. # 684, Marathon Motion for Summary 
Judgment, Doc. #1254, Certain Defendants’ Motion to Dismiss for Lack of Jurisdiction Under Political Question 
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successful) that raised a plethora of arguments and issues.  Certainly, the issues in this case 

have been novel, protracted and complex.74 

2.  The Amount Involved and the Results Obtained 

The result achieved by Class Counsel in this Settlement cannot be overstated.75  Class 

Counsel were successful in convincing Costco to break ranks with the petroleum industry and 

agree to install ATC devices at the retail level.  This result is even more impressive in light of the 

industry’s decades-long resistance to retail ATC, which has manifested in several venues and 

forms, including threats of boycott that resulted in calls for an attorney general investigation.  

Indeed, in light of the potential for industry coercion, Costco insisted that the Settlement include 

a provision addressing the possibility that Costco’s suppliers may retaliate by cutting off 

Costco’s access to the wholesale motor fuel market.76   

The implementation of ATC at all Costco locations will result in a net Class benefit that 

will exceed $100,000,000.  This Settlement has substantial value because it is undeniable that the 

failure to temperature correct motor fuel sales works to the economic detriment of consumers.  

That much is made clear from discovery obtained in this case: 

 “Yes, we do realize a financial gain by purchasing at net and selling at gross.”77 

 “So during the warm months we experience gains and during cooler times we have 

losses.  However, since we have the majority of our locations in the Southwest and South, 

there are mostly gains being generated.”78 

  “We use net gallons to purchase the fuel because the temperature correction in the areas 

                                                                                                                                                                                           
Doctrine (Doc. # 1242), Certain Defendants’ Motion for Judgment on the Pleadings (Doc. # 1258). 
74 See Klonoff Dec., pg. 14. 
75 Klonoff Dec., pg. 16. 
76 See Agreement, pg. 12, ¶ 4.8.  Costco does not refine motor fuel; thus, it is entirely dependent on the wholesale 
motor fuel market to supply fuel to its locations. 
77 See Valero document VALM 283006. 
78 See Chevron document CHV_KLN0041877. 
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that Circle K operates is significant . . . . The higher the sales volume for a site the greater 

the gain will be due to the fact that the product does not have time to cool and contract 

down to the net gallons . . . The large summer gains are due to the extreme temperatures 

that we market in.”79 

  “As I understand what is happening, you sell at net (60º F) gallons to dealers.  If the gas 

is warmer than that temp at sale, the customer gets shorted (they buy gross gallons at 

delivery temp).  The warmer the gas, the more the customer gets shorted and the more the 

dealer makes.”80 

Clearly, the failure by motor fuel retailers to temperature correct motor fuel sales works 

to the economic disadvantage of consumers.  Costco’s agreement to voluntarily implement ATC 

is an “exceptional result for the class”81 because it halts that inequitable practice; and, as noted 

above, the value of the Settlement is substantial.  As this Court has observed, “in addition, those 

class members would benefit from increased price transparency and fairness, accuracy and 

consistency of fuel measurement for their fuel dollar, regardless of fuel temperature at the time 

of pumping.”82  This factor weighs in favor of Plaintiffs’ request. 

3.   Time/Labor Required, The Skill Requisite To Perform The Legal Services and 
The Experience, Reputation and Ability of the Attorneys 

 
Although Plaintiffs’ counsel was successful in achieving a favorable result before trial, a 

substantial amount of time and energy was required to obtain this result.83  First, Plaintiffs’ 

counsel spent significant time in the initial investigation and commencement of the dozens of 

lawsuits that comprise this MDL.  Second, substantial time was devoted to the briefing and 

                                                           
79 See Circle K document CIRK00001162. 
80 See Shell document EQMT 0027649. 
81 Klonoff Dec., pg. 16. 
82 Order, Doc. # 1707, pg. 49. 
83 See the Declaration of Co-Lead Counsel Robert A. Horn, attached hereto as Exhibit B. 
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argument regarding the consolidation and transfer of these actions by the Judicial Panel on Multi 

District Litigation.  Then, significant time was devoted by Plaintiffs’ counsel to the orderly 

administration of this case once the actions were transferred to this District.  This Court 

appointed three co-lead counsel who organized a plaintiffs’ steering committee (“PSC”), which 

has been responsible for the bulk of the work in this case.  Members of the PSC are assigned 

different tasks; some are responsible for the Plaintiffs’ discovery, some are responsible for the 

Defendants’ discovery, some are responsible for appellate issues, etc.  Because each member of 

the PSC is not involved on a granular level in every facet of this litigation, they must be kept 

informed of all activities, which also requires time and effort.  That supply of information is even 

more critical now that this Court has indicated its intention to remand all non-Kansas cases to 

their respective transferor courts.  In addition, the PSC has been engaged, and continues to be 

engaged, in substantial discovery and briefing in this case, as the 1,700 plus docket entries 

suggest. 

These logistical, procedural and substantive efforts have required a substantial amount of 

time and effort over the course of the four years of this litigation.  As set forth in the summary 

time records attached hereto collectively as Exhibit C, as of the date of this filing, Class Counsel 

and the other members of the Plaintiffs’ Steering Committee have devoted almost 65,000 hours 

of common, joint time to the prosecution of this litigation, which has a time-value in excess of 

$23,000,000.00.84  Time devoted to specific defendants, which is reflected on Exhibit D hereto 

and which constitutes an additional 18,000 hours with a value in excess of $5,000,000, is not 

included in that “common time.”  Time devoted specifically to Costco, which is reflected on 

                                                           
84 Using the standard billing rate of Costco’s counsel ($597/average hourly for partner time, $387/average hourly for 
associate time and $198 average hourly for paralegal time), the resulting figure is much higher.  Given the location 
of some Plaintiffs’ counsel in geographic areas that demand much higher prevailing attorney rates (such as Los 
Angeles and New York), adoption of Costco’s counsel’s lower billing rate is imminently reasonable.  
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Exhibit E hereto and which constitutes an additional 2,200 hours with a value in excess of 

$1,000,000, has also been removed from that “common time.”  Time from more than twenty-five 

other law firms that have worked on this case has also been removed from that “common time.”  

Importantly, as noted above, if the Court grants final approval of the Settlement, many more hours 

will be spent by Plaintiffs’ counsel.  Thus, the time and commitment that Plaintiffs’ counsel 

devote to this case will only increase if this Settlement is approved.85 

It should be noted that this factor of the Johnson analysis (the time and labor required) is to 

be distinguished from strict application of the “lodestar” methodology, which has been noted to 

have “encouraged inefficient behavior, turned judges into bean counters and created antagonistic 

interests between the class and class counsel.”86  When considering plaintiffs’ attorney fees 

outside of the strict lodestar context, such as here, the focus is not on the “necessity and 

reasonableness of every hour” of the lodestar, but on the broader question of whether the fee 

award appropriately reflects the degree of time and effort expended by the attorneys.87  Such a 

results-oriented focus “lessens the possibility of collateral disputes [regarding time records] that 

might transform the fee proceeding into a second major litigation.”88 

This Court has noted that the settling parties are represented by “top-notch” lawyers who 

                                                           
85 Plaintiffs’ counsel have submitted the time summaries attached hereto as Exhibits C-E to facilitate the Court’s 
consideration of the relevant Johnson factors, in light of Plaintiffs’ request that the Court utilize a percentage of the 
fund fee methodology.  Should the Court determine that a lodestar methodology is the appropriate tool to use in 
determining a reasonable fee, Plaintiffs request leave to submit detailed attorney time and expense records in camera 
to assist with the Court’s lodestar fee determination. 
86 O'Keefe v. Mercedes-Benz USA, LLC, 214 F.R.D. 266, 305 (E.D. Pa. 2003) (citing Third Circuit Task Force: 
Court Awarded Attorney Fees, 108 F.R.D. 237, passim (1985); see also Blum v. Stenson, 104 S.Ct. 1541 (1984) 
(criticizing lodestar); In re Cendant Corp. Litig., 264 F.3d 201, 256 n. 32(3d Cir. 2001) (criticizing lodestar for 
taxing the judiciary, mis-aligning class and counsel interests; providing an extensive reading list to consider the 
percentage-of-recovery method); In re GM, 55 F.3d 768 at 821 (3d Cir. 1995) (faulting lodestar for failing to align 
class and class counsel interests); Matter of Continental Illinois Securities Litig., 962 F.2d 566, 572-72 (7th Cir. 
1992) (criticizing lodestar); Swedish Hosp. Corp. v. Shalala, 1 F.3d 1261, 1268 (D.C. Cir. 1993). 
87 See In re Thirteen Appeals, 56 F.3d 295, 307 (1st Cir. 1995). 
88 Id. 
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have vigorously litigated the case on behalf of their clients.89  Regarding the skill required for 

litigation of this magnitude, it is well-known that large scale consumer class actions of this type 

are, by their very nature, complicated and time-consuming. A law firm undertaking representation 

of a plaintiff consumer class case inevitably must be prepared to make a tremendous investment 

of time, energy, and resources.  In this MDL proceeding, the Defendants are represented by 

some of the largest and most prestigious defense firms in the country.  Indeed, Costco is 

represented by the law firms Morrison Foerster and Polsinelli Shughart, P.C., two firms that 

have twenty-nine offices and one thousand five hundred attorneys spread through twenty-six 

cities around the globe.  Due to the contingent nature of the customary fee arrangement, 

lawyers must be prepared to make this investment with the very real possibility of an 

unsuccessful outcome and no fee of any kind.  The demands and risks of this type of litigation 

overwhelm the resources – and deter participation – of many traditional plaintiff law firms.  The 

Class Counsel and Plaintiffs’ counsel involved in this Settlement all have substantial 

experience in prosecuting complex consumer class actions, and their professional accomplishments 

are summarized in the firm resumes previously provided. 

4. Preclusion of other employment, customary fee, whether the fee is fixed or  
contingent and awards in similar cases. 

In terms of the preclusion of other work, this case has been prosecuted efficiently and for 

some Plaintiffs’ counsel, it demanded all, or nearly all, of their available time and energy.90  For 

all Plaintiffs’ counsel, the significant hours devoted to this lawsuit necessarily precluded them 

from spending that time on other cases, which weighs in favor of an award.91 

Regarding a customary fee, in a case such as this the fee is normally contingent upon a 

                                                           
89 Doc. # 1707 at pg. 40 
90 Klonoff Dec., pg. 12, 18-19. 
91 See In re Sprint Corp. ERISA Litig., 443 F. Supp. at 1270. 
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successful outcome.92  In prosecuting plaintiff class actions, Plaintiffs’ counsel customarily 

enter into contingent attorneys' fee agreements providing for a percentage of any recovery, and no 

fee if there is no recovery.  In this case, the Class Plaintiffs executed a retainer agreement which 

entitled Plaintiffs' counsel to receive a much larger percentage of recovery than the 10% percent 

referenced above.  Thus, the requested percentage of the fund is substantially less than that 

contained in the retainer agreements executed with the named Class Plaintiffs, and therefore, below 

the contingency percentage available in the marketplace.93 

Finally, as it relates to awards in similar cases, based on historical awards of attorneys' fees 

in other percentage-of-fund cases, the percentage of the fund requested here – less than 10% – is 

presumptively reasonable.  It is well below the average fee percentage noted by the Seventh 

Circuit in In re Trans Union Corp. Privacy Litigation.94 noted above, and this Court has 

previously approved attorneys' fee awards amounting to three times the requested percentage 

sought by Plaintiffs.95  Other federal courts in this District and elsewhere regularly award 

attorneys' fees in the range of thirty percent of a settlement fund.96 

In light of these factors, the requested attorneys’ fee is certainly reasonable.  Plaintiffs have 

spent a very substantial amount of time prosecuting these claims, have successfully worked 

through many of the issues and arguments raised by the Defendants and have entered into an 

agreement whereby a large and sophisticated motor fuel retailer has agreed to implement 

temperature correction at the retail level.  All of the relevant Johnson factors indicate that 

                                                           
92 See Ramah Navajo Chapter v. Babbit, et al., 50 F.Supp.2d 1091, 1104 (D. NM. 1999) 
93 See Swedish Hosp. Corp. v. Shalala, 1 F.3d at 1268. 
94 2011 WL 117108 (7th Cir. Jan. 14, 2011). 
95 See West, et al. v. First Franklin Fin. Corp., Order, Case No. 06-cv-02064-KHV-WO (D. Kan. October 23, 
2007) (awarding class counsel attorneys' fees and costs in the amount of thirty percent (30%) of settlement fund). 
96 See Barnwell, et al. v. Corrections Corporation of America, Order Approving Settlement Agreement, Case 
No. 08-cv-02151-JWL-DJW (D. Kan. Feb. 12, 2009) (approving as an attorneys' fee award thirty-three percent 
(33%) of settlement fund); Perry v. National City Bank, Order, Case No. 05-cv-00891-DRH-PMF (S.D. Ill. March 3, 
2008) (approving requests for attorneys' fees and costs in the amount of thirty-three percent (33%) of the Settlement 
Fund). 
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Plaintiffs’ requested fee is reasonable.97 

VII.   PLAINTIFFS’ COSTS WERE REASONABLY INCURRED AND SHOULD BE  

 REIMBURSED 

 
As noted above, Costco has agreed to pay any attorneys’ fees and costs ordered by this Court.  

Plaintiffs’ overall costs total approximately $3,000,000.00, and are detailed under oath in the 

declaration of Co-Lead Counsel Robert Horn and the Plaintiffs’ counsel time summaries, Exhibits B 

through E hereto.  However, Class Counsel request an award of their costs related solely to Costco in 

this litigation in the amount of $ $279,855.01.  Each of the cost categories for which reimbursement 

is sought is appropriate for payment, such as expert witness costs, deposition costs,98 travel 

expenses99 and electronic legal research.100  Because these expenses are of the type routinely 

charged to paying clients, Plaintiffs are entitled to an award reimbursing them for these expenses. 

VIII.  CLASS REPRESENTATIVES ARE ENTITLED TO INCENTIVE AWARDS. 
 

The time an individual devotes to a lawsuit which inures to the common benefit of the 

class warrants entitlement to an incentive award “above and beyond what the typical class 

member is receiving.”101  In light of their efforts resulting in a favorable settlement on behalf of 

the Class, named Plaintiffs Annie Smith (Alabama), Christopher Payne (Arizona),  Phyllis Lerner 

(California), Herb Glazer (California), Mara Redstone (Florida), Brent Crawford (Georgia), 

Victor Ruybalid (Indiana), Zach Wilson (Kansas), Lisa McBride (Kentucky), Raphael Sagalyn 

                                                           
97 Klonoff Dec., pgs. 12-19. 
98 See Callicrate v. Farmland Industries, Inc.,139 F.3d 1336 (10th Cir. 1998)(affirming award of expenses for 
depositions ultimately not used in disposition of case). 
99 See Nelson v. State, Case No. 99-4184-JTM, 2003 WL 22871685, *4 (D. Kan. Nov. 13, 2003)(allowing 
reimbursement for travel expenses). 
100 Case v. Unified School Dist. No. 233, Johnson County, Kan., 157 F.3d 1243, 1257-1258 (10th Cir. 1998); Godinet 
v. Management and Training Corp., 182 F.Supp.2d 1108, 1114 (D.Kan. 2002). 
101 In re Sprint Corp. ERISA Litig., 443 F. Supp. 2d at 1271 (awarding $5,000 incentive award to each of four 
class representatives); see also Cimarron Pipeline Constr., Inc. v. National Council on Compensation Ins., 
1993 WL 355466 (W.D. Okla. June 8, 1993) (awarding $10,000 incentive award to each of three class 
representatives); Camp v. The Progressive Corp., 2004 WL 2149079 (E.D. La. 2004)  (approving up to $10,000 in 
incentive awards to class representative and other plaintiffs participating in the litigation). 
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(Maryland), Brent Donaldson (Missouri), Gary Kohut (Nevada), Richard Gaulauski (New 

Jersey), Charles Byram (New Mexico), Jean Neese (North Carolina), Shonna Butler (Oregon), 

Gerald Panto (Pennsylvania), Joann Korleski (South Carolina), Tamara Miller (Tennessee), 

Priscilla Craft (Texas), Jeff Jenkins (Utah), and James Graham (Virginia) (collectively "Class 

Representatives") are entitled to incentive payments.   

  In this case, Class Representatives provided invaluable guidance and assistance to 

Plaintiffs’ counsel in prosecuting these claims.  Each Class Representative responded to multiple 

rounds of written discovery from the Defendants, including three sets of interrogatories, multiple 

requests for documents and requests for admissions.  Each Class Representative gathered and 

produced documents responsive to Defendants’ requests including, in some instances, very 

substantial documents.102  Each Class Representative set aside the necessary time (in many 

instances, taking unpaid leave from their employment to do so) to give lengthy depositions at 

Defendants’ request.103  Such time and commitment warrants compensation.  Further, there is no 

question that Class Representatives' conduct has inured to the substantial benefit of the respective 

classes. Without their efforts, this case would not have been brought and this settlement would 

not have been achieved.   

The Amended Settlement Agreement provides that each Class Representative will receive an 

incentive no greater than $2,000 for their service as Class Representative, to be paid from any 

attorneys’ fee awarded to Class Counsel.104 Thus, any incentive awards to the Class 

Representatives will not affect the Class. 

For these reasons, payment of the requested incentive to each Class Representative is 

justified. 

                                                           
102 For example, Class Representative Zach Wilson alone has produced several thousand documents. 
103 For example, the deposition of Class Representative Dennis Mann lasted almost seven hours. 
104 See Settlement Agreement, ¶ 7.4. 
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Dated: March 23, 2011   Respectfully submitted, 

 
___s/ Robert A. Horn______________ 
Robert A. Horn        KS Bar No. 70254 
HORN AYLWARD & BANDY, LC 
2600 Grand Boulevard, Suite 1100 
Kansas City, MO 64108 
Telephone 816-421-0700 
Facsimile 816-421-0899 
rhorn@hab-law.com 
 
___s/ Thomas V. Girardi __________ 
Thomas V. Girardi  CA Bar No. 36603 
GIRARDI AND KEESE 
1126 Wilshire Boulevard 
Los Angeles, California 90017-1904 
Telephone: 213-977-0211 
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IN THE UNITED STATES DISTRICT COURT 

FOR THE DISTRICT OF KANSAS 

            

IN RE: MOTOR FUEL TEMPERATURE  )          

SALES PRACTICES LITIGATION   ) 

)   MDL No: 1840 

(This Document Relates to All Cases)   ) 
      )   No: 07-md-1840-KHV-JPO 

_________________________________  ___________________________________ 

MOTION FOR AWARD OF ATTORNEYS' FEES, EXPENSES, AND 

CLASS REPRESENTATIVES INCENTIVE AWARDS  

AND MEMORANDUM IN SUPPORT THEREOF 

 

EXHIBIT C 
FILED UNDER SEAL 

CONFIDENTIAL 
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